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4+ 
ACCOUNT. 


1, Account stated; what necessary to recover on.—To enable a plaintiff to 
recover on @ count upon an account stated, he must prove, either an 
actual accounting together, or—what the law holds to be equivalent— 
an admission by the defendant, expressed or clearly implied, that a 
fixed certain sum is due to the plaintiff by the party making the ad- 
mission.— Ryan v. Gross 

2. Same; what admissions will not change an open atcount to an account 
stated. —If, when an account for goods sold is presented for payment, 
or to be settled by note, the party does not dispute or deny, but ad- 
mits, the correctness of the items, but does deny his liability to pay, 
and refuses to pay or to settle the account by note, and insists that 
some other person is justly chargeable with and ought to pay the 
same ; this will not change the character of the account from an open 
to an account stated, and thereby defeat the defense of the statute of 
limitations of three years.—S. C. 

3. Account; when will be decreed.—Mrs. B., a widow in feeble health, 
with a family to provide for, in extreme and distressing poverty, 
earned $446 in the year 1867 as a teacher in a public school in this 
State, for which she filed her account in a proper manner with the 
superintendent of the public schools of the proper county, but the 
payment of the claim thus filed was postponed and not made until 
April, 1870. Before it was paid, B., an influential and well informed 
merchant of the county, came to see her for the purpose of buying 
her claim. He represented to her that all the other teachers of the 
schools were selling their claims at fifty cents in the dollar ; that the 
money to pay her claim had not been received by the superintendent, 
and might not be received in some months. Confiding in the truth 
of these representations, she sold her claim for fifty cents in the dol- 
lar, and received her pay. Shortly afterwards, she learned that B.’s 
representations were all false, and that he had deceived and cheated 
her, and that the money to pay her had been received, and that B. 
had opportunities to know it. She went to him and proposed to 
cancel the trade for her claim and tendered him back the money he 
had paid, but he refused to do this, and collected her claim and ap- 
plied the funds to his own use.— Held, chancery had jurisdiction, and 
would compel B., the merchant, to account to the widow for the pro- 
ceeds of her claim so gotten possession of by him.—Balkum v. 
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ACTION. 


1. Action; dissolution of corporation; effect of, on its right of.—The disso- 
lution of a corporation in this State does not effect its right to sue 
and be sued, until the lapse of five years after such dissolution. —Reyv. 
Code, §1775.—Tuskaloosa Art Association v. Green................ 346 

2. Action; who can not maintain suit in present State courts.—A guardian 
appointed by the probate court of the rebel government having mil- 
itary control of this State in 1863, can not maintain an action as such 
guardian in the courts of this State, without a renewal of his appoint- 
ment by the court of probate of the rightful State government. — Troy 
SOURIS N xs Sg he ee el aa a aa et ot ieee ee oe . 624 

3. ‘Party really interested ;” action by, meaning of words as used in section 
2523 of Revised Code.—No fixed rule has been laid down, or probably 
can be, by which the meaning of the words, ‘the party really inter- 
ested,” as used in section 2523 of the Revised Code, can be certainly 
determined, as applicable to particular cases or to cases generally. 
Whether a party has, or has not, the legal title, if he is the party to 
whom payment can legally be made, and who can legally discharge 
the debtor, the action may be brought in his name, although the 
money, when collected, is not for his use, but is for the use of some 
other person or persons, to whose use he is required to apply it, or 
to whom he is bound to pay it.— Yerby, Supt. v. Sexton etal........ 311 

4. Action against county for damage from defective bridge; what allegation 
necessary.—In an action against a county for damages occasioned by 
a fall from an imperfect bridge, established under contract with the 
commissioners court, made before the adoption of the Code of Ala- 
bama, the declaration should show that the bridge was a toll-bridge, 
and that the contract was such an one as the commissioners court 
had authority to make.— Barbour county v. Horn. .........0...006. 566 

5. Same; what must show.—A complaint against a county to recover 
damages for a fall resulting from the insufficiency or unsafe condi- 
tion of a public bridge, must set forth a statement of facts which 
show the existence of its special liability. Among other things, it 
must be stated that no guaranty had been taken from the builder of 
the bridge, or that such a guaranty had been taken, and that the 
time during which it was to continue had expired before the occur- 
rence of the injury complained of.— Barbour county v. Horn........ 650 

6. Revised Code, section 1396 of ; to what action applies.—Section 1396 of 
the Revised Code, which gives a right of action for injuries occa- 
sioned by defect in a bridge, &c., is applicable to a suit brought 
against a county for such injuries, although the bridge may have 
been built before the passage of the act, if the injury complained of 
occurred after its passage.—S. C. 

7. Action; what causes of, can not be joined in proceeding to subject estate 
of wife under section 2376 of Revised Code.—A cause of action against 
the husband only, can not be joined with an action prosecuted 
against the husband and wife jointly, for the purpose of enforcing a 
liability against her separate estate for articles of comfort and sup- 
port of the family.— May v. Smith, Edwards & McKeithen........--- 483 
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ACTION—ConTINUED. 


8, Action; whal is in case and is sufficient.—A complaint which sets 
forth that the defendants, as commission merchants, received from 
the plaintiff certain described goods for sale for a reward, under in- 
structions not to sell them for less than a specified price, which they 
promise d to observe, but that they did afterwards sell the said goods 
for less than that amount, to-wit, the sum of ——-, &c., is in case, 
and sufficiently states a breach of duty— Beavers v. Hurdie & Co...... 95 
9. Indebituius asswmpsit ; when will lie.—Where the terms of a special un- 
sealed agreement have been performed by the plaintiff, so that only 
a duty to pay money remains, indebitatus assumpsit will lie, but 
where the agreement is still open, or is to be performed in future, the 
count must be framed on the agreement.—Darden v. James........ 33 
10. Action t 
be proved io entille plaintiff to verdict.—In an action for the value of a 
mule, killed by the shaft of a wagon of defendant, with which the 


yes for mule Icilled by runaway horse; what must 





horse was runnine away, it must be shown that the owner of such 
horse and wagon was negligent in permitting the horse to escape and 
run off with the wagon.-—(Garlicl v. Dorsey............ eee 220 
Jetinue tor sia 2 when emanci Matic n no defense to. To an action of 
. } : 
detinue for the recovery of slaves, commenced in 1852, it is no de- 
ense that the slaves were emancipated before the trial.— Wilkerson 
c i 


v. McD ug ; TERT CETTE TTT Ce Cee ecrcerecesees ereese 517 
12. Same; whei will defeat oction.—In such action, the plaintiff’s right of 


recovery is defeated by the passage of his title to another before the 
trial, unless the defendant is a mere trespasser ; but not by its extinc- 
tion on account of the destruction of the property, whether by death, 
emancipation or otherwise.—S. 


13. Lye nt, aelion of 3 by what law governed.—An action of ejectment 
commenced in 1852 is governed by the law of that action as it exist- 
ed under Clay’s Digest. Such an action should be conducted as at 
common law, except the fictitions proceedings are abolished.— Wilk- 
CED AS LI ES (1 Ie ee a a NT Sere eR ei 383 
14. Same; proceedings in, as to declaration, &ce.—In such an action, the 


f 
tenant in possession, who is the real defendant, on being served with 


a copy of the declaration and notice, is required, under the consent 
rule, to confess lease, entry and ouster, and put in his plea of not 
guilty and insist upon his title only ; after this, he can not demur to 
i ent, it should be set 





the declaration. If the declaration is insuffi 
aside and amended. ee f 
15. Unlearful detainer; when lies. —A tortious possession of land may 
become lawful by agreement of the parties, express or implied ; and 
in that case, unlawful detainer will lie to recover the possession, upon 
demand in writing, after the termination of such lawful possessory 
interest. Bates, Admv’r. v. Ridyeway TCCrr eT oe ee 611 
16. Trover, aciion of 3 by mortgagee against mortgagor , when will lie.—Tro- 
ver will lie in favor of the mortgagee against the mortgagor and his 
consignee, notwithstanding the mortgage stipulated that on or be- 
15 
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ACTION—ContTInvep. 


fore the law day the goods were to be shipped by the mortgagor, 
who retained possession; to a factor of his own selection, who was 
to sell them for the benefit of the mortgagee, if they appropriate 
them to their own use, by sale or otherwise, before or after the law 
OY. ONS; OMT, 0. TV OOS Soa s is 65 iad 0b id Saw S ea on 

17. Partner: how may be sued to enforce Jirm liability.—A judgment 
against a partnership in its firm name alone, will support an action 
against an individual member of the firm to enforce his individual 
liability for the firm debts.— Cox v. Harris........ ccc cee ceeeees 

18. Action against partner; how may be revived.—An action may be 
brought against one member of a partnership firm, on a contract 
made by the firm. In such an action, on the death of the defendant, 
the same survives against the personal representative of the deceased, 
and may be revived in the name of such representative as defend- 
PAT cee UP MITER CUEAME iatie sa athe dels folk o's, b deters 83 a ai9's,d Sow a Waseiea 

19. Actions commenced by non-residents ; when should be dismissed.—All 
actions commenced by or for the use of non-residents of this State, 
in the courts of the State, should be dismissed on motion unless se- 
curity for costs be given previous to the issuance of the summons. — 
Stillman, Marvin, Hall & Co. v. Dunklin & Co... cc ccc ee ccc 

20. Same; no limit lo right to move to dismiss.—There is no limitation 
of time confining this motion to a particular term of the court in 
which the suit is pending. It may be made at any time before the 
trial, if the right is not waived.—S. @. 

21. Trustee of express trust, action by; when does not abate, and how may 
be received.—Where the trustee of an express trust commences an 
action on a promissory note belonging to the trust estate, and re- 
signs, the action is not thereby abated, but may be revived in the 
name of his successor, and if, afler an order is made reviving the 
suit in the name of such successor, the court, on defendant’s motion, 
strikes the case from the docket, and renders a judgment against the 
plaintiff for the costs, on appeal the judgment will be reversed, and 
the cause remanded tor further proceedings, &c.—Dumas v. Rob- 

22. Action against railroad company; what need not be aileged. In an 
action of damages against a railroad company, by an administrator, 
for injuries causing the death of his intestate, it is not necessary to 
aver that the intestate left a widow, child, or next of kin.—Ala. & 
Re Mee TOs ls WY LUN x. Gio 5.8 216 Gee sine see-0 sis NE se isite eno seen 

23. Revenue law of 1868 ; section 93 of ; unconstitutionality of- Section 93 
of the revenue law of 1868, which requires the owner of land sold 
for taxes to deposit double the amount of the purchase-money, «c., 
before he shall be allowed to prosecute or defend any suit for the 
same against the purchaser, is unconstitutional.—sStoudenmire v. 
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ADMINISTRATORS. 


See ExEcUTORS AND ADMINISTRATORS. 


ADVANCES. 


See ATTACHMENT, 1, 2. * 


AGENT. 


See PRINCIPAL AND AGENT. 


AMENDMENT. 

1. Action against executric; what amendment permissible.—Where the 
action is against an executrix, and the camplaint is on a note made 
by her, as executrix, to which a demurrer is filed, because it does 
not show any cause of action against her, as executrix, the complaint 
may be amended by adding counts, stating an indebtedness by test- 
ator, in his life-time, and striking out the count on the note de- 
scribed in the original complaint.— Taylor, Ee’r. v. Perry.......... 

2. Amended conplaint ; olyection to jiling of, when properly overruled. —_An 
objection to a motion for leave to file an amended count to the com- 
plaint, that states no reason for the objection, may be overruled with- 
out error.—Reynolds v. Dismulces...... 0. cc cc ec cee ee ee Sioisisieleratousrs 

3. Amendment; petition; when should not be dismissed for irregularities, 
&c.—When a petitioner, under § 2961 Revised Code, is a female and a 
minor, her petition should not be dismissed for any irregularity or 
informality, which would be amendable. The court should direct 
the petition to be properly amended, if it was deemed insufficient. 
Its dismissal is to be looked upon with grave disfavor, in such a 
case.—ILudson v. Slewart...........0006 chee sisNnla Se wats wethipides 


See CHANCERY, 


Title, Practice AND PLEADING. * 


APPEAL. 


See Error AND APPEAL. 


APPRENTICE. 


1. Indenture of apprenticeship made by probate judge under section 1450 of 
Revised Code; how regarded.—An indenture of apprenticeship, made 
by a probate judge, under section 1450 Revised Code, is to be regard- 
ed as a deed, and when offered as evidence its execution must be 
proved as other deeds.— Owen v. State... 0... 0.00. ccc eeeeee oe 

2. Sume ; jurisdiction of probate judge, what sufficient to show.—The juris- 
diction of a probate judge in any particular case sufficiently appears, 
if it be stated in the indenture of apprenticeship itself, that the pa- 
tents of the child thereby bound out are unable to provide for its 
support,—S. 


3. Variance; what is not.—On the trial of an indictment, under sec- 


240 


209 


204 


328 





seen 
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APPRENTICE—ContTINvED. 


tion 3690 Revised Code, for enticing, decoying or persuading an 
apprentice to leave the service or employment of his master, if an 
indenture of epprenticeship is offered by the State, to prove that the 


person charged to have been enticed, &c., was an apprentice, and 


the name in the indictment is George Blair, and in the indenture he 
is called a certain boy, named George, this is not a variance, but a 
defective description that may be aided by parol proof.—S. (......, 

ASSIGNMENT 

See DesToR AND CREDI?\ 

ATTACHMENT. 


ees; when may be enforced by attachment.—A lien, cre- 


1. Lien for advai 
ated by contract, on the erop and stock of another for ‘‘advances” 
to assist in making the crop, is such a len as may be enforced by 
attachment, as in case of attachnient for rent.—Rev. Code, §§ 1860, 
1858, 2961.— MeKinney, Surv. Part. v. Benagh...... 0.006.040. 

2. Same; when attachment not dissolved by death of defendant.—In such a 
ease, the attachment is but process to enforce the lien ; and on the 
death of the defendant in such an attachment suit and the insolvency 
of his estate, the lien thus existing is not dissolved, as to the proper- 
ty attached subject to the contract lien. The court should enforce 
such lien by ordering the sale of such property, at the same time 
judgment is rendered for the debt or demand secured by the 
lien. —S. 

3. Attachment bond, &e. 3 how may he proved. While, in a suit onan 
attachment bond the phintiff may offer the original bond in evi- 
dence, he need not do so, otherwise than by introducing the final 
record of the attachment suit. The defendant, if he execnied the 
bond, is precluded from disputing its existence or genuineness by thi 


} j 
record. “4 Bs RUG CE bs vai nas9s.8 UCT ee CC Te 


1. Attorney's lien: to what does not entitle attorney. —The attorney’s right 
of lien, when he has such lien, on a promissory note in his hands for 
collection, gives him no right to a judgment (in a suit between the 


he defendant) against the defendant for the amount of his 


+74 
a Ul 


client an: 
fees, after the debt has been paid by the defendant to the plaintiff, 
either in the name of his client or in bis own name, even if the plain- 
tiff be insolvent. Tiliman v. Reynolds ee OEE Ee te ee Ir ek Ee 
2. Agreement of counsel to change venue ; effect of. An agreement be- 
tween the attorneys for the defendant and the counsei for the prose- 
eution, that the trial of a criminal may be returned to the county 


from which it was removed, presents no legal reason for d manding 


such return, and an application for mandamus to compel the court 


551 


365 
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ATTORNEY—Continvep. 


jn which the indictment is pending to return the trial of the cause 
to the court from which it was removed, will be denied.—Hx parte 


I oie lets eros take 0-5.5 aha Sgt atans oteie: oi ui 2 61S Viu Weilge le ala ee 


BAIL. 

1. Bail bond; what sufficient proof of execulion of.---On the rendition of 
judgment final against obligors on a forfeited bail bond, taken and 
approved by a justice of the peace, for the appearance of the prin- 
cipal at the circuit court, scire facias having duly issued to them to 
appear and show cause why judgment final should not be rendered, 
no further proof of the execution of the bail bond is required, where 
it is in proper form, than the bond itself, properly signed by the 
justice who took and approved it. —Gresham et al. v. Slate........... 

9. Same; execution of, how denied.—On appeal in such a case to the 
supreme court, the obligors can not object that no sufficient proof 
was made in the court below of the execution of the bond. If the 
obligors did not execute the bond, they should have set it up as mat- 
ter of defense by proper plea in the court below.—S. ¢. 

3. Same; judyment nisi; what should state. —A judgment nisi on a for- 
feited undertaking of bail should state the offense for which the ac- 
cused was indicted.—S. C. 

4, Sci. fu.; what should state.—A sci. fa. on sucha judgment should 

set out the judgment, or recite it substantially.—S. C. 

Indictment for murder 3 will sustain forfeiture of appearance to answer 
for manslangiter. —An indictment for murder of a certain person will 
sustain a judgment of forfeiture on a bail bond requiring the accused 


to answer a charge of manslaughter of the same person.—S. C. 


5. 


BAILMENT. 


See ComMoN CARRIER. 


BANK. 


1. Bank, violation of charter by cireulating notes not payable on demand; 
what contract does not vitiate.—The violation of its charter by an in- 
corporated bank, in cireulating as currency notes or bills not paya- 
able on demand, does not vitiate a contract made by the bank with 
other parties involving the circulation of such notes or bills. —Can- 
Bone: MeNad Gn Hastern BOM. aoe k 6 snk 04 C6 Fe Seed dowels 


BANKRUPTCY. 

1. Bankruptey of partly afte r appeal to supre ye court: when not sufficient 
ground to set aside judgment.—If a party becomes bankrupt after the 
submission of a cause in the supreme court, the judgment will not be 
set aside, but will be rendered as of the date of the submission. 


RIM Ai RTE EG os ely cis otiwsig cards ard'g16 bow: pie’ Rib Sie'e A ao:d ware He HIER 
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BANKRUPTCY—ConrtinveEp. 


2. Same; what not sufficient evidence of bankruptcy, &c.—A mere sugges- 
tion, on information and belief, by the appellant, that the appellee 
has become bankrupt since the appeal, but before judgment ren- 
dered in this court affirming the judgment of the court below, will 
not authorize any action by the supreme court.—S. C.............. 


BILL OF EXCEPTIONS. 


1. Bill of exceptions; when judge not bound to sign.—A judge is not 
bound to sign a bill of exceptions reserved and tendered in the court 
below, unless it contains ‘the point, charge, opinion, or decision, 
wherein the court is supposed to err, with such a statement of the 
facts as is necessary to make it intelligible.”—Rev. Code, § 2755. 

2. Same; what bill too imperfect to be established. —A bill of exceptionsis 
imperfect and insufficient if it merely refers to a charge without in- 
serting it. The direction, ‘here insert it,” or ‘Shere set out the charge,” 
does not make the charge or other document thus referred to a part 
of it. And such an imperfect bill of exceptions can not be estab- 
lished in this court, in the manner prescribed by the Code.—Rev. 
Code, § 2758. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Promissory note; what is void.—A note, the consideration of which 
is the compromise of a note given for the loan of Confederate treas- 
ury-notes, is void as against the public policy of the State and of the 
United States.— Wilson v. Bozeman 

2. Promissory note; when without consideration.—A promissory note 
given for the debt of another, on the assurance of the payee that 
the agent of the debtor will pay it on request, but without the 
knowledge or assent of such debtor or his agent, is without consider- 
ation, notwithstanding the note is made payable sometime after the 
transaction, and the claim against the debtor is receipted and deliv- 
ered to the maker.—Stoudenmire v. Ware.......... 0.0 ccceeeceeeee 

3. Negotiable note, given in part for Confederate money ; void as to imme- 


diate parties to note.—A negotiable promissory note, the consideration 
of which is partly a loan of Confederate treasury-notes and partly a 
sale of goods, is void as between the immediate parties to it, but it 
is valid in the hands of an innocent indorsee, who is a bona fide 
holder for valuable consideration, without notice of the illegality, 
unless it be made wholly void by statute in the hands of such in- 
ce ies (oe ee. |) ee ee een 
4. Same; as to when illegal consideration will not avoid contract,—To a 
negotiable promissory note in the hands of an indorsee who is a bona 
fide holder for valuable consideration, without knowledge of thie ille- 
gality, this rule of law does not apply. Such indorsee may recover 
on such note, notwithstanding the illegality, (3 Kent, 79, 80,) unless 
some statute declares the contract a nullity ab initio.—bozeman v. 
RUMEN Ses ete ever Rie cbc lata is wis elena sistas hayes Toca muses am oF ST ES 
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BILLS OF EXCHANGE, &c—Conrinvep. 


5. Promissory note given by executor, for debt of testator ; effect of.—A 
promissory note given by an executor or administrator, for a debt of 
the testator or intestate, is neither a payment nor an extinguishment 
of a promissory note made by testator, At most, it only suspends 
the right of action on the original debt, until the maturity of such 
note. The transfer of such a note by delivery, operates to pass to 
the holder the real interest in the original debt, and under § 2523, 
Revised Code, authorizes and requires hisa to sue for its recovery in 
his own name.— Taylor, Ey'r, v. Perry... 0... ccc ccc cece eee 

6. New note, payment of interest on.—Payments of interest on such a 

note, are, in legal effect, partial payments upon the original debt, 

and preserve it from the influence of the statute of limitations.—S. 
Promissory note; when executor should not be charged with note not col- 
lected by him.—-An executor should not be charged with the amount 
of promissory notes payable to his testator, because they remain in 

his hands uncollected, when it is shown that the maker claimed a 

larger amount against the estate on a contract with the testator for 

work to be done, which was done, and that an attorney, whom the 
will requested should be consulted on such matters, advised against 


=~ 


suing on the notes.— Bowen v. Montgomery .... ccc eee cece ence eens 

8. Promissory note payable to township trustees ; how collected before adop- 
tion and inauguration of present educational system.—Promissory notes 
payable to township trustees, or their successors in office, under the 
free public school system, for money loaned by them, that had accrued 
from the sale of the sixteenth section of their respective townships, might, 
before the inauguration of the present educational system, have been 
collected by said trustees, in their name as trustees, &c., for the use 
of schools and school purposes in said townships.— Yerby, Supt, v. 
OE EE Pret ePIC re MAA CTO RTE TR ERIC ENCORE ae 

9. Same; who may sue to collect under present educational system and 
laws. —Under the present educational system, such notes are required 
to be turned over to the county superintendent of education of the 
proper county, and, if necessary, may be collected by suit in his 
name as county superintendent, &c.—S. C. 

10. Promissory note; when married woman may bind separate statutory 
estate by making.—A married woman, a citizen of this State, who 
is the owner of a statutory separate estate, is clothed by law with the 
power to collect her debts, by suit or otherwise, and to ‘‘receive,” 
with the concurrence of her husband, any property to which she may 
become entitled after her marriage. And in dividing the proceeds 
of a promissory note, in which her interest is one-fourth part, and 
the note is paid by a transfer of land, and the land is valued at more 
than her share, if she takes the land, she may pay the balance above 
her share in money or bind herself by her own and her husband’s 
promissory note for this balance.— Becton v. Selleck. ...........05+ 

ll. Promissory note for land ; transfer of, when carries lien with it.—Where 
land is appropriated to the payment of a debt, by authority given to 
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BILLS OF EXCHANGE, &c 


the creditor to sell it for that purpose, 


ble to such creditor, in pursuance of 
the vendor's lien.— Roper v. Day 


land, reqniring his purchaser to satisfy such outstanding liability 


and it is done by the substitution of 
dor’s lien accompanies the note as a 
the purchase-money, to the exclu 


dee ; especially when the original 
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If a vendee who has not paid the pure 


1 

not ot the Vel | €, paya- 
+ — 

24 lt, LiCs ith it 


] ! 1 
’ 

+1, ly 4 ’ 
the pi Liiuest 5 hote, the veb- 
t(ranster Of che rieht to receive 


1on of i 


balance due to sueh ven- 


creditor only consents to the ar. 


rangement on that condition.—S. C 


13. Same : who entit ed to enforce ejpult , SS to l n the 
original creditor has assigned the note of the last } r, buys 
the land from him in consideration of it, the veud | ur- 
chaser may, by paying the note, have a decree tor the sale of the land 
in satisfaction of a balance due him.—5S. 

3ONDS. 

! INDEMNIFYING. 

Inde mnifying bO id. sureties on: / re piay de nal wha l ¢ 
The sheriff having an attachment against t] S of McD., levied 
on the goods of W., and afterwards | d executic on judgements 
in the attachment suits against McD the me ] ty it re- 

n, ti Pu iff in { h- 


fused to sell unless indemnified ; whereupon 


ment, with sureties, entered into an 


‘‘to hold the sheriff harmless from 
y 


sequence of the l vy,” [leld, that the 


was sold,) for the value of the propert 


} 


der attachment, with interest thereon 


yf 4 
ee UL. a 
of.e , ! “7 } 
Indemnifying bonds ; when not vo inhen el 
© a? } i . / j / 
diction to compet ( Wfors On, tO ¢ ful ¢ i , 


iff of the county of (yreene, 


to the 


having numerous exccutions 


oblig 


ble in an action of trespass to the owner of 


ments at law against F., was induced by the pari erested in 
said executions to levy the same on pr y ! oO Mrs. I 

wife of F., as her separate estate at ion J ‘h pro erty 
was sold by the sheriff under said levi 1 ipplied 
to the satisfaction of said judgments against the husband ; but before 


the levy and sale, and in order to in: 


said property of the wife, the 


executed to the sheriff sundry bonds, for the pu 


ing him against liability to Mrs. F. 
in the event that the property thu 


erty, and not subject to said « 


sheriff, — Held, that the bonds thus 


they were made as statutory bonds to indemnify the she 


nee tl 


parti ; interest: 


1e sheriff to seize and sell 


or making such levy and sale, 





the hands of said 
d were not void, whether 
9 or be nds 
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BONDS CONTINUED. 


3. Tne mnifyiny AY, 


4, 


vo. 


6. 


‘. 


at common law, if there was doubt as to the title of the property, 


proposed thus to be levied on, which rendered it liable to satisfy said 
executions, and that Mrs. F. and her husband might file her bill in 
chancery to compel the obligors to said bonds to contribute pro rata 
in proportion to the amounts of the several penalties of said bonds, 
to the payment of her decree against said sheriff for the improper 
seizure and sale of her separate property under said executions, thus 
induced to be made by them through the agency of said sheriff, her 
decree being that of a rebel court, on which it is doubtful whether 
any process of garnishment can be issued to aid in its collection.- 


Kirksey et al. v. Friend............ 


° ' ‘es . 7 mM. 
] nus wie presen Case ; whe nr cond tion of was breken. The 


condition of said bonds was broken as soon as there was a liability 
fixed against the sheriff in favor of Mrs. F. by decree in her favor, 


which the obligors in said bonds refused to pay.—S. C. 


Approval oO} hoi di oT sheriff: imp SES ministerial d ity Ol probate judge. 
The duty of the judges of probate in this State to approve of the ofii- 
cial bonds of sherifis, is a ministarial, and not a judicial duty.—He 


ytrie = Canede sal 
pure ti Wie eee ana Je bielG ewe: Wale Sas * alee NUS eupre e Bibra Rae a: “adetereoeue Germ 


Same: when mandamus will be allowed to compel approval of. —A writ 
of miiudaiits is the appropriate remedy to compel judges of probate 
to approve of such bonds, if made in the form, and for the proper 


amount, and payable and conditioned as required by law, with suffi- 
cient sureties, and presented for approval within fifteen days after 
the electi Th. mm Gh 

Bond; failure lo give does not vacate office. Che office of a sheriff is 
not vacated by his failure to file his official bond in the office of the 
judge of probate of his county, within fifteen days after his election. 
Such failure may be a cause of forfeiture and vacancy, which may 


be taken advantage of and enfore 


| by the State, in a proper judicial 
proceeding for that purpose.—S. C. 


Bonds « time when tax to be lerie l for poument of s when dire tory me rely. - 
A statute prescribing a period of time within which public officers 
are to perform official acts regarding the rights of others, will, as to 
third persons, be held to be directory merely, and not to invalidate 


or prevent official acts after the expiration of the specified time, un- 
less the nature of the act to be performed, or the spirit of the statute, 
force 2 contrary conclusion ; hence, where a statute (under which a 
county issued bonds, a series of which fell due annually for a period 
of ten years,) provided that ‘“‘as soon as” certain prescribed condi- 
tions were complied with, ‘‘and annually thereafter, for a period of ten 
years,” the court of county commissioners should levy and assess a 
tax sufficient to pay the series falling due each year, it was held, 


that the failure to assess and collect the tax within the time pre- 
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scribed, did not thereafter limit or destroy the power to levy and col- 
lect the tax, but that the power existed as long as the le gal obliga. 
tion to pay the debt subsisted.—Comm’rs Court v. Rather. ......... 
Bonds issued by county of Limestone under act of December 14, 1855 : 
create valid obligations against the county, the payment of which will be 
enforced by mandamus.—The bonds issued by the court of county 
commissioners of Limestone county, under the act entitled “An act 
to authorize the commissioners court of Limestone county, State of 
Alabama, to subscribe to the capital stock of the Tennessee and Ala- 
bama Central Railroad Company,” passed over the veto of the gov- 
ernor on the 14th December, 1855, create a valid debt against the 
county, which are not required to be presented for allowance to the 
commissioners court ; and the commissioners court, refusing to levy 


~% 


and assess a tax, as authorized by law, to pay the bonds, were com- 
pelled to do so by mandamus, which was held to be the appropriate 
remedy to enforce the payment of the bonds.—S. (....... ee 


CHANCERY. 


I. JURISDICTION 


1. Account; when will be decreed.—Mrs. B., a widow in feeble health, 
with a family to provide for, in extreme and distressing poverty, 
earned $446 in the year 1867 as a teacher in a public school in this 
State, for which she filed her account in a proper manner with the 
superintendent of the public schools of the proper county, but the 
payment of the claim thus filed was postponed and not made until 
April, 1870. Before it was paid, B., an influential and well in- 
formed merchant of the county, came to see her for the purpose of 
buying her claim. He represented to her that all the other teachers 
of the schools were selling their claims at fifty cents in the dollar; 
that the money to pay her claim had not been received by the super- 
intendent, and might not be received in some months. Confiding in 
the truth of these representations, she sold her claim for fifty cents 
in the dollar, and received her pay. Shortly afterwards, she learned 
that B.’s representations were all false, and that he had deceived and 
cheated her, and that the money to pay her had been received and 
that B. had opportunities to know it. She went to him and pro- 
posed to cancel the trade for her claim and tendered him back the 
money he had paid, but he refused to do this, and collected her 
claim and applied the funds to his own use,—J/eld, chancery had 
jurisdiction, and would compel B., the merchant, to account to the 
widow for the proceeds of her claim so gotten possession of by him.— 
ET EINE eC Erie o's cos as So ss oO. aa's = ajc owe ee soU aes eases 

. Bill for discovery; when not without equity.—A bill in chancery for 
discovery and account of property disposed of under such a contract, 
as in the case at bar, is not without equity.—(Cannon v. McNab and 

Ee See On aro ie ee oe eae 
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3, Same; what jurisdiction not defeated by.—The change of the law of 
evidence which allows the parties to a suit to be examined as wit- 
nesses, does not take away the jurisdiction of chancery to compel a 
discovery.—. (. 

4. Creditor’s bill under section 3442 of Revised Code; when without equity. — 
A bill filed under the provisions of section 3442 of the Revised Code, 
by a judgment creditor whose execution is not satisfied, to subject 
to its payment property held in trust for his debtor, is wanting in 

or a partial satisfac- 


’ 


equity unless it alleges a return of ‘“‘no property, 
MORAY: —-INON U, LOUUCUID 6. os o's 6.05 sao 5.cte hdc owd en winters aerate 
5. Chancery; collection of, what decree of, will be enforced in present State 
courts. —Mrs. F. and her husband, on the 17th day of June, 1861, 
obtained a decree in a chancery court, held under the rebel author- 
ity, in the county of Greene, in this State, for the use of Mrs. F., as 
her separate estate, under the will of her father, made in 1838, 
against O., sheriff, for an improper levy and sale of her property, for 
$5,227 48. On this decree execution was issued, and returned “no 
property found” against O., who was insolvent,—-//eld, that a court 
of chancery will entertain jurisdiction to enforce the collection of 
said decree, in the name of the husband and wife in a proper case, 
as for her separate estate at common law, when the marriage was be- 
fore our statute upon the separate estate of wife.—Kirksey et al. v. 


fying bonds to contribute pro rata, &e.——O., as the sheriff of said coun- 
ty of Greene, having numerous executions on judgments at law 
against F., was induced by the parties interested in said executions 
to levy the same on property belonging to Mrs, F., wife of F., as her 
separate estate at common law, which property was sold by the 
sheriff under said levies, and the proceeds applied to the satisfaction 
of said judgments against the husband ; but before the levy and sale, 
and in order to induce the sheriff to seize and sell said property of 
the wife, the parties interested in said judgments executed to the 
sheriff sundry bonds, for the purpose of indemnifying him against 
liability to Mrs. F. for making such levy and sale, in the event that 
the property thus seized turned out to be her property, and not sub- 
ject to said executions, thus in the hands of said sheriff,— Held, that 
the bonds thus executed were not void, whether they were made as 
stutory bonds to indemnify the sheriff, or bonds at common law, if 
there was doubt as to the title of the property proposed thus to be 
levied on, which rendered it liable to satisfy said executions, and 
that Mrs. F. and her husband might file her bill in chancery to com- 
pel the obligors to said bonds to contribute pro rata, in proportion 
to the amounts of the several penalties of said bonds, to the payment 
of her decree against said sheriff for the improper seizure and sale 
of her separate property under said executions, thus induced to be 
made by them through the agency of said sheriff, her decree being 
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that of a rebel court, on which it is doubtful whether uny process of 

garnishment can be issued to aid in its collection. —S. (, 

7. Deed; when will be reformed, &c.—-A father, after the death of his son 
leaving a widow and minor children, conveyed by deed to his gson’s 
administrator land which he had occupied several years undera parol 
gift, intending to subject it to the claims of his creditors and his 
wife’s dower, in the same manner as if the conveyance had been 
made before his death,—//eld, that on « proper bill by the widow, 
equity will reform the deed, allot the dower, and apportion to the 
family the statutory provision of five hundred dollars’ worth of the 
land. PARTE A WERENT Od 3. Liieinia talc hunters beet a ie See eee 368 

8. Settlement in Confederate court, when will not be set aside.—On the mar- 
riage of a female minor, the husband and guardian may make final 
settlement of th: guardianship of her estate in the probate court of 
the proper county, and if the settlement thus made is correct, and 
without fraud or mistake, it will not be set aside in chancery, though 
the settlement was made in a rebel court of probate, and after such 
accounting and settlement in a rebel court, the guardian may pay 
over to the wife and husband the balance found to be remaining in 
his hands on such settlement, and take the receipt of the wife and 


husband for the same, and such receipt will protect him against a 





second accounting on a bill filed by the wife against him and her 
husband, in chancery.— Revised Code, §§ 2422, 2685.— Wise v. Nor- 


oe 214 
9. Sale of land under execution + when will be enjoined at instance of ort- 
gagee.—Equity will enjoin a sale of land under a judgment and exe- 
cution to which it is not subject, at the suit of a mortgagee or trustee 
in a deed of trust.— Whitfield et al. v. Clark et alo... ccc ccc cece 505 
10. Election, holding of ; when will not be enjoined on bill jiled by individual 
electors. —The holding of an election will not be enjoined, upon the 
allegation that the act under which it is to be held is unconstitution- 
al, on a bill filed by individual electors in their own names, they 
not showing any injury or damage to themselves in person, property 
De manite —— Snes US, III. ss oe vs oso bse be CER 4 She'e SEA e woo ROE 540 
11. Chancery ; what has not jurisdiction of.—The land held as the separ- 
ate estate of the wife under the Revised Code cen not be sold under 
a decree on bill in equity for the payment of a promissory note 
given by the wife and her hasband jointly, made by them since 1852, 
whether the debt so made is her debt or the debt of her husband, 
unless, perhaps, it was for ‘articles for the support and comfort of 
the household,” under section 2376 of the Revised Code.— Bowen v. 
I ee rier a ith ene cc We eS ee Enea eee he 
12. Same.—A bill filed against the purchaser of land, who is a 
county of the State than 


670 


resident and freeholder of another 
that in which the lands lie, and where the b 
mere tenant residing on the land, will be dismissed without preju- 
dice. In sucha ease, the bill should be filed in the chancery court 


Ramsey. os 287 


ill is filed, and against a 





of the district in which the purchaser resides. — Milner v. 
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13. Bill in chancery to enforce agreement, de. : what will be dismissed.— 
D., in his life-time, bought land of 5S., and died leaving part of the 
purchase-money due and evidenced by promissory note ; S. made 
title to D., but retained a vendor’s lien with his note. After D.’s 


death, F. was appointed his administrator, and as such he obtained 
an order of court to sell the land. §S. then proposed to set up 
his lien and give notice of it to the purchaser under the sale by F. 


lt ss 


ring that this would injure his sale under the order of 


il 


But F., fea 


court, agreed in writing with $., that if S. would abandon his lien 
and allow the land to be sold free of the lien, then F. would appro- 
priate so much of the purchase-money derived from the sale under 
the order of court, as might be necessary, for the payment of §.’s 
note for the purchase-moncy due him from D.’s estate. S. accepted 
this agreement of F. as the administrator of D., and abandoned his 
lien on the land. and they both joined in written agreement to that 
effect. The land was sold free of the lien, under the order of court, 
by F’. as the administrator of D., for a much larger amount than S.’s 
note ; but after the sale, F. refused and failed to comply with his 
agreement with S.,—J/eld, Ast, that on a bill by S. against F. as the 
administrator of D., to compel an appropriation of a portion of said 
purchase-money in F.’s hands for the payment of 8.’s note, the suit 
could not be entertained against EF. in his representative character ; 
as F. could not, in this way, bind the estate of D. by such an agree- 
ment withS. ; and after the lien was abandoned, no bill could be 
filed to enforce it; 2d, that such an agreement between F. and S. is 
the personal contract of F., and not his contract as administrator of 
D., and ean not bind the estate ; 3d, that on the breach of such an 
agreement, F. may be sued at law, where the remedy is without un- 
certainty or embarrassment.—//umes’ Adnv’r v. Mariss......... aioe 
14. Chane rus whe i may orde 7 fi reclos ive of morty qe made by husband 
and wife on statutory separate estate of wife.—See Becton v. Sellick et al. 
15. Chancery ; power to ovder cancellation, &c.—In this case the supreme 
court affirmed a decree, ordering a note made by husband and wife 
for a Jorn of money, secured by mortgage on what was held to be the 
wil separate statutory estate, to be given up for cancellation, &e., 
and setting aside and cancelling a sale and conveyance of the mort- 
gaged premises under the power of sale, and decreeing an account 
against purchaser at such sale for rents, &c., and restoring posses- 
sion of mortgaged property sold. —Denechaud et al. v. Be an aoe Pearas 
16. Bill quia timel; when without equity. —A bill quia time, or for per- 
formance of a contract of sale of lands by an administrator with the 
will annexed under a power given by the will, should not be enter- 
tained when the allegations of the bill show that the title of the eom- 
1 - 


4 i 
plainant is either good and sufficient at law or wholly void. In 
either aspect, there is a well known and adequate remedy at law.— 

I) od 


RABID US ULORSION Gs ahd sreis Ses a hse wre Sd ¥ arm oo ak dee tole Sanne RRS ie stl 
17. Same; cross-bill.—A cross-bill filed in such a case should not be 
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retainéd, after the dismissal of the original bill, merely as a means 
of enforcing the collection of rents, as there is also in such case an 
adequate remedy at law.—Rev. Code, § 2607.—S. (............. . 8 


See, also, VENDOR AND PURCHASER. 


If. PLeapInG aND PRACTICE. 


1. Parties.—Where, in equity, the complainants charged that, as heirs 
of their father, they were entitled to certain property left by him at 
his death, and to other property ascertained to be his by a decree of 
the probate court, after his death, on the final settlement and dis- 
tribution of his father’s estate, which his administrator, who wag 
also the acting administrator of the other estate, retained by direc- 
tion of the court, and sought to recover the same from the sureties 
of the administrators of both estates, who were alleged to have died 
insolvent, —Held, 1st. That the sureties of the administrators of the 





grand-father’s estate were improperly made defendants, because no 
liability was shown against them,—Leyyelt v. Bennett. ............. 380 

2. That an amendment of the bill, showing that the administrator of 
the administrator of the father’s estate had received all of the assets 
with which his intestate was chargeable, and had settled his accounts 
in the probate court, where a decree for the balance unadministered 
was rendered against him, without an averment of some other reason 
why the complainants still had recourse against the sureties of the 
administrator of the father’s estate, destroyed the case against the 
said sureties. —S. C. 

3. Amendments which would divest a bill of all of its original defend- 

. ants, and make a rew case against new defendants, can not be al- 
lowed.—S. (. 

4. Bill to foreclose mortgage ; who material defendant.—A purchaser from 
a mortgagor of mortgaged premises, who has himself mortgaged 
them to his creditor, is a material defendant to a bill of foreclosure 
filed by: the first mortgagee, notwithstanding his mortgagee has sold 
the property and become the purchaser, if he retains his equity of 
redemption.— Meritt ef al. v. Phenix...........0.cccecceeeescccees 87 

5. Same; mesne purchasers not necessary parties.—To foreclose a mort- 
gage, it is not necessary that mesne purchasers who have no interest 
should be brought before the court.—S. (. 

6. Material defendant, who is not; where bill must be filed to enforce lien on 
land.—Where a bill is filed to set up and enforce the vendor's lien on 
lands for the payment of the purchase money, a mere tenant or agent 
in possession of the land, claiming and having no title or interest in 
the land, and not charged with any fraud, is not a material defend- 
BNR ae NOY ADU INGEN) oo i too avoid Vs ears 5.6 0a, s:0:n.s\hin:wipiosele la eis wos Oars 287 

7. Oreditor bill; what facis do not dispense with necessity of averment of 

return of ‘‘no property” on erecution.--The fact that the judgment 

creditor was prevented from having execution at law upon his judg- 
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ment, by certain military orders issued by the officer in command in 
this State, under the acts of congress commonly known as the recon- 
struction acts, does not dispense with the necessity for a return of 
‘no property,” so as to entitle the creditor to maintain a bill under 
§ 6449 — Mixon v. Dunlelin.........sccccccevs eer ae Ghee. Selteten A 
8, General relief; prayer for, what decree authorizes. —Under the general 
prayer for relief, of a bill in equity, when in the disjunctive, the 
complainant may receive the relief to which his case entitles him, 
different from his special prayer, if the defendant will not thereby be 
NOE. — GIANG. GOONS. oo cscs cc ecicessnenteveus OSE 
9, Hire of boal; when damages by way of, may be properly decreed. — 
Where one part owner of a steamboat sold the entire interest to per- 
sons chargeable with notice of the rights of the other owner, which 
they and their vendor deny and repudiate, ona bill filed against them 
by said owner praying to have her interest established, and an ac- 
count of the earnings, the defendants can not complain if her pro- 
portion of the reasonable hire of the boat during its detention be 
decreed to the complainant as damages.—Graham v. Cook......... ; 
10. Injunction : notice of motion to dissolve, what insufficient.—Notice to 
complainants that application will be made to the chancellor in va- 
cation to dissolve an injunction ‘at Lafayette, in Chambers couuty, 
Alabama, or at such place as said chancellor may be required to be 
by law,” is void for uncertainty.—Florence v. Paschal...........4.. 
11. Injunction; when dissolved on unsworn answer.—In an injunction 
bill, if the complainants ruive the answers of the defendants being 
“made on oath,” this does not impair the right of the defendants to 
have the injunction dissolved upon the denials of such unsworn an- 
swers, in like manner as if they were sworn.—Lockhart et al. v. The 
City of Troy ee i ee ee ccccees 
12. Decree of chancellor ; when will not be disturbed.—When the chancel- 
lor’s decree is not repugnant to the preponderance of the evidence, 
it will not be disturbed.— Harkins v. Bailey.......... 0.02 cccceees , 
13. Costs ; when should be divided.—Where a bill quia timel, by a com- 
plainant whose title was either good at law or wholly void, was dis- 
missed for that reason, and when a cross bill for collection of rents, 
&c., had been filed, it was held that it should also be dismissed, and 
that the costs should be equally divided.—-Camp v. Elston....... ies 


CHARGE OF COURT. 


1. When may be refused.—A charge that is inapplicable to the issue, 
and calculated to mislead the jury, should be refused. So, too, a 
charge that assumes the truth of the evidence, and withdraws from 
the jury the considerations of its credibility, ought to be refused.— 
LANNE Fos scwice Kins cinerea Ww on aisha Aa kG GIES sate 

2. What presumptions will be indulged in to uphold.—The charges of the 

court must be confined to the issues and the evidence before the jury 

on the trial ; and where the record fails to show what the issues were, 
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CHARGE OF COURT 


and all the testimony is set out in the bill of exceptions, this court 


will not presume that ther 


db 


a i eS a een 
an issue to which the charges 


pplicable, if the evidence tends to support the charges, when 


the appellant comes here to set asid: 


- 





taken in the court 


that requires the court to determine 


dence to be true, it is the 


refused. Admitting the evi- 


e of the jury, and not of the court, 


to find or determine what it proves. 


A charge whieh as 


Varese v. Be ll, Moore & Co. . 
yh ¢ videne and «wi 
truth of evidence, and with- 


draws the consideration of its credibility from the jury and instructs 


them that they must defendant, is an in 


vince of the jury, and necessari 





ly erroneous, Da id ba Ma 


Where there is evidence showin y that a he micide 


perpetrated, und YY eircimnstances which did not con pel the 


slaver to take life to save his own life or limb from peril, and which 


also show that the 


defense are abstract, rroperly refused.— Taylor v. State 


he aceused was not 


reasonable cause to ent 


a charge of court which i 


Where a witness is impet ( 
nesses to depose t » Dis ¢ ] 


as to some statement alleged to have 


mable cause to believe in the 


charges as to the law of self- 


On the trial of a defendant 


wl] the evidence shows 

} ly 4 t) . 

ke the life of the deceased in 
! rlous od had no 





= aa aoe 
of such necessity to take life, 
( oO If-defense is ” er- 
2@ 6 ] f 3 3) '* shat 
ness 3 nod oT Mmpedenmi’nd > wha 


‘hed. either by calling wit- 
acter, or by contradicting ] im, 


een made by him out of court, 


camination in court,—it is an error in the 


court to charge the jury 


witness, 


: . . 
the testimony of such 


in so far as it may be sustained or cor- 


roborated by other testimony in the can 





{didison v. State. . 


what should be refius il. On the 


trial of indictment for betting at keno, the following charge, asked 


by the defendant, should be refused, to-wit : “If defendant, if he did 


no intention to violat 


9. Bell-roy es; neglect t reach 
against a railroad company by a pa 
injuries alleged to have occurred 

nt would be liable if 


of the State, the jury must 


rcar.—A charge in an action 
¥ to recover damages for 

: ss 2 
ugh its negligence, &c., that 


" bell-rope did not rer th through 


the passenger car, 
must appear to have caused or contributed to the injury. Mobile & 


Montgomery Railroad Co. 





iin, is erroneous; the neglect 


f. 
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10. Qualification of written charge; when not error.—A judgment will 
not be reversed, because a charge in writing, asked to be given, is 
given with a qualification, if the charge itself might have been re- 
fused without error. Such qualification, if it be an error at all, is 
an error without injury.—Sawyer & Boulle v. Lorillard............. 


CODE OF ALABAMA. 


See REVISED CopE oF ALABAMA. 


CHARTER. 


1. Subject of act to incorporate town or city ; what sufficient expression of in 
title. —The subject of a law to incorporate a city or town is the charter 
of incorporation. This subject is sufficiently expressed in the title, 
by the words, ‘‘An act to establish a charter for the city of Troy, in 
Pike county.” The title need not set out an enumeration of all the 
powers intended to be conferred on the corporate authority.—Lock- 
EE Per PTET EEE Te EET eT ere ee eee 

2 Bank, violation of charter by circulating notes not payable on demand ; 
what contract does not vitiate.—The violation of its charter by an in- 
corporated bank, in circulating as currency notes or bills not paya- 
ble on demand, does not vitiate a contract made by the bank with 
other parties involving the circulation of such notes or bills. —Can- 


3. Power of general assembly to confer exclusive privileges ; test of. —The 
test of the power of the legislature to confer franchises on particular 
individuals is, whether the privilege conduces to the public good, 
and is such as must be committed to a few in ordér to be available. — 
PE AON Bis ROR OR 6-5, 5hid 35 6.0.8: 8Gi5 0 Fale (s Sa Sele Wiebe Wik. Slew OS 

4. Dissolution of corporation ; effect of, on its right to sue.—The dissolu- 
tion of a corporation in this State does not effect its right to sue and 
be sued, until the lapse of five years after such dissolution. —Revised 
Code, §1775.—Tusk. Sci. & Art Association v. Green. ...........64. 


5, Tuskaloosa Scientific and Art Association; charter of, creates a contract 


which the State can not impair by repeal of charter.—The charter incor- 
porating the Tuskaloosa Scientific and Art Association, made it a body 
corporate to continue of force for 25 years from the date of the act 
incorporating it, and constituted a contract between the State and the 
corporation, which it is beyond the power of the general assembly to 
repeal or impair by subsequent legislation. The act of the general 
assembly of Alabama approved March 9th, 1871, repealing the char- 
ter, is unconstitutional and void. (Per Prerers, J., the court express- 
WTO OVUHON: ONDE POUR, oss oie 05.5 085 55 alesis reid eins: Sleiblee's 


6. Marion, town of ; power of under charter to license retail liquor dealer. — 


The town of Marion, in Perry county in this State, is authorized by 
its act of incorporation and its by-laws to require a person propos- 
45 


581 


99 
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ing to sell spirituous liquors by retail in the limits of said town, to 
purchase a license from the corporate authorities for the same, al 
though he has obtained a State and county license ; and moneyg 
paid for such license, although paid under protest, can not be pat 
covered back, in an action of debt or assumpsit against said corpora- 
tion.— Welch v. Mayor, &e., of Marion..... nase waa eee ee 

Act to establish Mobile Charitable Association ; unconstitutionality of. — 
The act to establish the Mobile Charitable Association, &c., approved 
December 3i1st, 1868, is repugnant to article IV, section 2, of the 
State constitution, for variance between the subject of the act and 
that expressed in its title. It is also violative of article I, section 32, 
of the State constitution, because it confers an exclusive privilege on 
the partnership.—(Prrers, J., dissenting. )—Horst, Mayor, v. Moses... 


CITATION. 


1. Citation; when void for uncertainty.—A citation to the executor of a 
deceased defendant, with a view to revive the suit against him, as 
follows: ‘‘The State of Alabama, Dallas county. To any sheriff of 
the State of Alabama, greeting : You are hereby commanded to sum- 
mon J. Cooper Wadddill to be and appear at the next term of this 
court, to be held on the 2d Monday in July, 1869,” &c. ‘‘Witness 
my hand, this 29th day of March, 1869. E. M. Gantt, clerk,” is 
void for uncertainty as to the court in which the party must appear. 
The defect is not remedied by the indorsement, ‘City Court of Sel- 
ma, July term, 1869 ;” nor by the date indicated for the return of 
the process.— Waddill, Ex’or, v. Jolin, Guardian. .... 2.6.5. 60- ce eeee 
2. It is not error to revive the suit against the personal representative 
on the second day ofthe term to which the citation is returnable.— 
S.C. 


COMMON CARRIERS. 


1. Common carriers; what are-—Under the laws of Alabama, railroad 
companies are common carriers, and subject to all the liabilities of 
such carriers. Where suit is brought in this State against a com- 
mon carrier for failure to deliver freight received for transportation, 
(under contract made and to be performed wholly in another State, ) 
it will be presumed, in the absence of proof to the contrary, that 
the common law, as to common carriers, prevailed in the State 
where such contract was entered into and was to be performed.— 
South Western Railroad Company v. Webb... 2... ccc cece eee cerns 
Same; when not liable for failure to deliver goods, &c.—In an action 
against a railroad company for failure to deliver cotton received by 
it for transportation, &c., it is not liable for cotton stolen or lost 
after a deposit on a platform at a station-house, unless it be shown 
that the railroad company or its agents had notice of the deposit and 
received the cotton for transportation as a common carrier.—S. G 
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COMMON CARRIERS—Conrtinvep. 


3. Same; delivery a question of fact.—In such an action, it is a question 
of fact to be determined (under appropriate instructions from the 
court) by the jury from all the evidence, whether or not there was a 
delivery to the carrier for transportation,—S. C. 


CARRIERS OF PASSENGERS. 


See RAILROADS. 


CONFEDERATE MONEY. 


1, Confederate money ; contract based on loan of, void.—A note, the con- 
sideration of which is the compromise of a note given for the loan 
of Confederate treasury-notes, is void as against the public policy of 
the State and of the United States.— Wilson v. Bozeman............ 

2 Contracts involving circulation of Confederate currency ; when not void.— 
Although a loan of Confederate currency is not a sufficient consider- 
ation for a promise to pay money, contracts for the sale and purchase 
of property, involving its use and circulation are not void.—Cannon 


3. Negotiable note, given in part for Confederate money; void as to immedi- 
ate parties to note. —A negotiable promissory note, the consideration 
of which is partly a loan of Confederate treasury-notes and partly a 
sale of goods, is void as to the immediate parties to it, but it is valid 
in the hands of an innocent indorsee, who is a bona fide holder for 
valuable consideration, without notice of the illegality, unless it be 
made wholly void by statute in the hands of such indorsee.—.Boze- 
MOMENT MNS eM ee roi G Iara iti ssens chcnere: sherei sone ea Wie ode emi eleve stereos ages 


CONSTITUTIONAL LAW. 


1. Act of legislature ; when will not be declared unconstitutional.—A statute 
will not be declared unconstitutional on the application of a mere 
volunteer, or person whose rights it does not specially affect. This 
will only be done in a proper case where some person seeks to resist 
the operations of the statute, and calls in the judicial power to pro- 
nounce it void as to him, his property or his rights.—Jones et al. v; 
MAM Rissa ate ioe ci era eral gaia teve te wieiye' ease arta alas oe SGD b Giisisiaveusiauttels 

. Journals of two houses of general assembly ; courts will take judicial no- 
tice of, for purpose of ascertaining whether a law was passed in accord- 
ance with constitution.—The journals of the two houses of the general 
assembly are public records, of which the courts will take judicial no- 
tice, and if it appear from said journals that an act was not passed 
according to the forms of the constitution, it will be declared not to 
have the force of law.— Moody v. State... .. 0.0... ccc ceeceeeceeees 

3, Same; when will not be declared void.—Where a bill originates in one 

house of the general assembly, and is there passed and sent to the 
other house, and is there materially amended, and said amendments 
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are concurred in by the house in which it originated, but when pre- 
pared for the signatures of the presiding officers of the two houses 
the said amendments are omitted, and it is signed by the presiding 
officers and approved by the governor without said amendments, 
such bill does not acquire the force of law, and as an act of the legis- 
MIND SE GVEA WO 5 5 ioc ese isse'vib vole dina udbwbs vadeckurste 115 

4. Act to reyulate elections, approved February 26, 1872; unconstitution- 
ality of. —The act entitled ‘‘An act to regulate elections in the State 
of Alabama,” approved the 26th of February, 1872, (as the same is 
published in the book of Acts of 1871-72, p. 15,) never acquired the 
force of law as a constitutional enactment of the general assembly 
of this State. The said act as published was never passed by the 
two houses of the general assembly, and is therefore without any va- 
lidity as a law of this State, and imposes no legal obligation on any 
body.—S. ¢ 

5. Same.—The bill, having the same title, which passed the two houses 
was never signed by the presiding officers of the two houses, and 
was never submitted to the governor for his approval, and for these 
reasons never acquired the force of law.—S. C. 

6. Revised Code, §§ 3602 and 3603 ; unconstitutionality of.—Sections 3602 
and 3603 of the Revised Code, which prohibit the inter-merriage of 
white persons and negroes, and forbids any person, authorized to 
solemnize the rites of matrimony, to do so in such cases, when ap- 
plied to citizens of the United States, or of the State, are in contra- 
vention of the act of congress of April 9, 1866, known as the “civil 
rights bill,” and repugnant to section 1 of the 14th amendment to 
the federal constitution, and to art. I, § 2, of the State constitu- 
ies ON 10 | ee Rea ae er eee 196 

7. Citizenship; what rights confer.—The promotion to citizenship of per- 
sons before excluded, is an admission of them to all the rights and 
privileges of other citizens in the same manner and to the same ex- 
tent.—S. C. 

8. Same.—The persons who acquired citizenship under the 14th 
amendment, and the State constitution, can not be distinguished by 
legislation from the former citizens, for any of the causes which pre- 
viously characterized their want of citizenship.—S. ¢ 

9. Overruled case.—Ellis v. The State, 42 Ala. 525, overruled as to this 





point.—S. C. 

10. Act to establish Mobile Charitable Association ; unconstitutionality of.— 
The act to establish the Mobile Charitable Association, Xc., ap- 
proved December 31st, 1868, is repugnant to article IV, section 2, of 
the State constitution, for variance between the subject of the act 
and that expressed in its title. It is also violative of article I, sec- 
tion 32, of the State constitution, because it confers an exclusive 
privilege on the partnership.—-(PeTErs, J., dissenting. )—Horst, May- 
Ne, CR cb avian oivbdsuanbacsinssseeseresss ous eee 129 

11. Supplemental act; when not unconstitutional for non-compliance with 
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art. 4, section 2, of constitution,—An act “supplemental” to another 
act need not set out the act to which it is supplemental, in order to 
make it conform to the constitytion, which requires, in case of the 
revision or amendment of a former act, that the ‘new act” shall con- 
tain the act “revised or ‘amended.”—Const. Ala., Art 4, § 2.—Lock- 
en, OO OU BOUIN os csswce chia seve iv anweeeowaowanes 

12. Healing act; test of constitutionality of.—A healing statute is not bad 
for unconstitutionality, if it gives validity to an act irregularly done, 
which the legislature could have authorized to be done in the irregu- 
lar way in the first instance.—S. C. 

13. Acts of person disqualified to hold office; valid as acts of de facto offi- 
cials, until inquisition of office. —The official acts of a person disquali- 
fied to hold office, ‘‘by reason of his participation in the late rebel- 
lion of the so-called Confederate States against the United States,” 
are not void, when such person holds his office under authority of 
the rightful government of the State, until after his right to the office 
is determined against him in some legal way.—S. C. 

14. Contracts ; law as to enforcement of remedy, low can not be changed. — 
The law in force at the time and place of making a contract, and 
when it is to be performed, becomes part of the contract both as to 
its stipulations and the remedy provided for their enforcement. 
After the contract is thus entered into, subsequent legislation can not 
change the remedy so as to impair the obligation of the contract as it 
stood at the time it was entered into.—Comm’rs Court v. Rather..... 

15. Revenue law of 1868 ; section 93 of ; unconstitutionality of.—Section 93 
of the revenue law of 1868, which requires the owner of land sold 
for taxes to deposit double the amount of the purchase-money, &c., 
before he shall be allowed to prosecute or defend any suit for the 
same against the purchaser, is unconstitutional.—sStoudenmire v. 
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CONTINUANCE. 


1. Continuance, order of ; construed in case at bar.—An order of court 
continuing a cause which is expressed in the following words: 
“Came the parties by their attorneys, and on motion of the plaintiff 
for a continuance of this cause, it is ordered by the court that this 
cause be continued by the plaintiff, on payment of the costs in this 
behalf expended in ninety days,” is only a continuance on terms ; 
but it does not dismiss the cause, if the terms thus imposed are not 


2. Same; when court can not strike cause from docket on failure to comply 
with order.—If the plaintiff at the next term of the court after the 
continuance, is ready and willing to pay the costs, and tenders the 
same to the court before the cause is called for trial, the court can 
not strike the cause from the docket, because the costs were not paid 
in ninety days, as limited in the order of continuance.—S, C 
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3. Mandamus ; when proper to compel restoration of cause to docket.—And 
if the cause is thus stricken from the docket, this court will order 
its restoration by mandamus to the court below,—. €. 


CONTRACT. 


1. Law as to enforcement of ; how can not be changed,—The law in force 
at the time and place of making a contract, and when it is to be per- 
formed, becomes part of the contract, both as to its stipulations and 
the remedy provided for their enforcement. After the contract is 
thus entered into, subsequent legislation can not change the remedy 
so as to impair the obligation of the contract as it stood at the time 
it was entered into.—Comm’rs Court v. Rather et al..... 0... ee eee 

2. What is void.—A note, the consideration of which is the compro- 
mise of a note given for the loan of Confederate treasury-notes, is 
void as against the public policy of the State and of the United 
Soest MUNNIS A? OMOIIUED Boas Sic a 5's ia io.aa eiradie ane. d minder eS eae 

3. Negotiable note, given in part for Confederate money ; void as to imme- 
diate parties to note.—A negotiable promissory note, the consideration 
of which is partly a loan of Confederate treasury-notes and partly a 
sale of goods, is void as between the immediate parties to it, but it 
is valid in the hands of an innocent indorsee, who is a bona fide 
holder for valuable consideration, without notice of the illegality, 
unless it be made wholly void by statute in the hands of such in- 
C—O OUNIUNY AL CRIONRE |, o's 26. v5 Wisc so sides ops veces ets wesce ene 

4. Same; as to when illegal consideration will not avoid contract. —A nego- 
tiable promissory note in the hands of an indorsee who is a bona fide 
holder for valuable consideration, without knowledge of the illegali- 
ty, is not affected by this rule of law. Such indorsee may recover on 
such note, notwithstanding the illegality, (3 Kent, 79, 80,) unless 
some statute declares the contract a nullity ab initio.—S. C 

5. What not void.—Although a loan of Confederate currency is not a 
sufficient consideration for a promise to pay money, contracts for the 
sale and purchase of property, involving its use and circulation, are 
not void.—Cannon v. McNab & Bank........... 0... c cece ee cee ees 

6. Same.—The violation of its charter by an incorporated bank, in cir- 
culating as currency notes or bills not payable on demand, does not 
vitiate a contract made by the bank with other parties involving the 
circulation of such notes or bills.—S. C. 

7. What without consideration.—A promissory note given for the debt 
of another, on the assurance of the payee that the agent of the 
debtor will pay it on request, but without the knowledge or assent 
of such debtor or his agent, is without consideration, notwithstanding 
the note is made payable sometime after the transaction, and the 
claim against the debtor is receipted and delivered to the maker.— 
Me Te re Sree eee rr rrr Try 

8. Contract of sale; what held to be a mortgage.—A contract purporting 

te be a sale, by the terms of which the vendee is to sell the property 
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and out of the proceeds of the sale pay an antecedent debt of the 
vendor, with interest and expenses, any excess to be returned to the 
vendor, and any deficiency to be made good by him, is in effect a 
mortgage.—Cannon v. McNab & Bamle.....ccsocccccsecccecssoase 
9. Contract, what administrator can not make so as to bind estate of decedent. 
D., in his life-time, bought Jand of S., and died leaving part of the 
purchase-money due and evidenced by promissory note ; S. made 
title to D., but retained a vendor's lien with his note. After D.’s 
death, F. was appointed his administrator, and as such he obtained 
an order of court to sell the land. §S. then proposed to set up 
his lien and give notice of it to the purchaser under the sale by F. 
But F., fearing that this would injure his sale under the order of 
court, agreed in writing with S., that if S. would abandon his lien 
and allow the land to be sold free of the lien, then F. would appro- 
priate so much of the purchase-money derived from the sale under 
the order of court, as might be necessary, for the payment of S.’s 
note for the purchase-money due him from D.’s estate. 8S. accepted 
this agreement of F. as the administrator of D., and abandoned his 
lien on the land, and they both joined in written agreement to that 
effect. The land was sold free of the lien, under the order of court, 
by F. as the administrator of D., for a much larger amount than S.’s 
note ; but after the sale, F. refused and failed to comply with his 
agreement with S.,—Held, that such an agreement between F. and S. 
is the personal contract of F., and not his contract as administrator 
of D., and can not bind the estate ; that on the breach of such an 
agreement, F. may be sued at law, where the remedy is without un- 
certainty or embarrassment.— Humes’ Adm’r v. Fariss....... 00.06. 


10. Lease, contract of ; construed.—In a contract of lease for three years, 


from November 1, 1864, for $4,500 a year, payable quarterly, in such 
currency as the banks in Mobile usually received and paid out at the 
time, the lessee was authorized to put the property, much out of re- 
pair, into tenantable order, the cost of the repairs to be deducted 
from the rent as it fell due. On the 19th January, 1865, the lessors 
acknowledged, in writing, an account of $6,830 for the repairs to be 
“a credit, that is say, so much paid on the rent of the building 
leased.” The lease terminated by consent May 3, 1866,—Held, in a 
suit by the lessors to recover rent from May 1, 1865, to May 3, 1866, 
that the lessee was not indebted. The change of currency in the 
spring of 1865, from Confederate to United States treasury notes, 
could have no effect to reduce the claim for repairs previously estima- 
ted and credited on the rent.— Mobile Co. v. Hagan..........006 000% 


11. What is usurious. —C., in 1866, sold land to N. for $2,000 cash and 


twenty-three bales of cotton, weighing each five hundred pounds ; 
the money was paid, N. was put into possession of the land, and the 
cotton was agreed to be delivered about the first of January follow- 
ing ; but N. was only able to deliver twelve bales of the twenty-three 
when the cotton fell due ; this left eleven bales unpaid. At the time 
of the payment of the twelve bales, the cotton was worth thirteen 
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cents per pound ; C. was then willing to ‘‘indulge” N. ‘in the pay- 
ment” of said eleven bales yet ‘‘remaining unpaid ;” and in order 
to do so, agreed with him to take a mortgage on his crop of that year, 
and postpone the payment of the eleven bales of cotton until some 
time in the year following, but on a second failure to pay the cotton 
N. was to account for it at thirty cents per pound. On a bill filed by 
C. against N. to foreclose his vendor's lien on the land sold to N., 
C. is entitled to recover only the money value of the eleven bales of 
cotton when they fell due on the contract of sale, and interest there- 
on at eight per cent. perannum. Any thing more than this was 
usurious ; and if demanded, only the value of the eleven bales, or 
what remained due thereon at the date the same fell due on the con- 
tract of sale, without interest, could be recovered.—-Rev. Code, § 1831. 
BOPP MEI EDs oe stoic aig a faiais@ 4/5 ou aw sieiviorain aig eases SeeSRE 253 
12. What contract between creditor and principal debtor will not discharge 
surety, unless injury result.—A creditor, having instituted suit against 
the principal debtor and his surety, afterwards, without the knowl- 
edge or consent of the surety, agreed with the principal, that on his 
paying a portion of the interest due and the costs, to dismiss the suit 
and indulge him further, without specifying any day or time to 
which indulgence was to be given. The agreement was carried into 
effect and the suit dismissed. The principal debtor was afterwards 
adjudged a bankrupt, and obtained a discharge before the present 
suit,— Held, that the surety was not thereby discharged, unless he was 
in fact injured by the agreement between the principal debtor and 
oe  PTTTT TTT Eee 428 
13. Presumption as to common law governing as to contracts made in other 
States.—Under the laws of Alabama, railroad companies are common 
carriers, and subject to all the liabilities of such carriers. Where 
suit is brought in this State against a common carrier for failure to 
deliver freight received for transportation, (under contract made and 
to be performed wholly in another State, ) it will be presumed, in the 
absence of proof to the contrary, that the common law, as to common 
carriers, prevailed in the State where such contract was entered into 
and was to be performed.—Southwestern Railroad Company v. Webb, 586 


See VENDOR AND PURCHASER. 
Factor. 
As to contracts which married women, with separate statutory estates, 


may enter into— 
See HusBanD AND WIFE. 


CORPORATIONS, PRIVATE AND MUNICIPAL. 


1. Act to establish Mobile Charitable Association, &c. ; what right did not 
confer.—The act of the general assembly of Alabama, entitled “An 
act to establish the Mobile Charitable Association, for the benefit of 
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CORPORATIONS, PRIVATE AND MUNICIPAL--Covurrinvep. 


the common school fund of Mobile, without distinction of color,” 
approved December 31st, 1868, does not authorize the ‘partnership 
association,” therein mentioned, to keep or exhibit a table for 
gaming. The awards and distributions, authorized by said act, can 
not be determined by means of the ‘‘roulette wheel,” or by the use of 
the ‘oblong box and balls,” used in the manner that “keno” is usu- 
ally played ; such a method of distributing awards is not authorized 
by said act. (By all the Judges.)—Horst, Mayor, v. Moses.......... 

9. Act to establish Mobile Charitable Association ; unconstitutionality of.— 
The act to establish the Mobile Charitable Association, &c., approved 
December 31st, 1868, is repugnant to article IV, section 2, of the 
State constitution, for variance between the subject of the act and 
that expressed in its title. It is also violative of article I, section 32, 
of the State constitution, because it confers an exclusive privilege on 
Sen ee rer en me rer rr ern re ote 
(PetERS, J., dissenting. ) 

3. Power of general assembly to confer exclusive privileges; test of.—The 
test of the power of the legislature to confer franchises on particular 
individuals is, whether the privilege conduces to public good, and is 
such as must be committed to a few in order to be available.—S. C. 

Peck, C. J.—Held, 1. That the act of the 31st December, 1868, did not 
create a contract between the State and the parties and their asso- 
ciates named in said act, but was a mere proposal that only became 
a contract on the payment of the sum named in the second section 
of said act.—S. C. 

2. That such contract was not a contract for the period of ten years, 
but for one year only, from the date of said payment.—S. C. 

3. That as it was at the mere option of said parties and their asso- 
ciates, at the end of the year to renew, or not to renew said contract, 
the State had the same option to withdraw her proposal and to repeal 
said act.-—S. C. 

4. That as the State repealed said act on the 8th of March, 1871, 
(book of acts, p. 217,) when no contract, in fact, existed between her 
and said parties and their associates, the payment made by them to 
the superintendent of common schools of the county of Mobile, 
after the repeal of said act, was a payment made without authority 
of law, and did not authorize them to do business under said act of 
31st December, 1868.—S. 0. 

5. And if, after the repeal of said act, they proceeded to do business 
under the same, and in doing so violated the laws of said city of Mo- 
bile against gaming, then they were liable to be prosecuted for such 
violations, in the same manner as other persons for like offenses.— 
&C 

Perers, J.—In an opinion concurring in the judgment rendered, but 

dissenting from the reasoning employed by the majority,—Held, 1. 

That the act of the 31st December, 1868, creating the ‘Mobile 

Charitable Association,” grants a “franchise” to “I. C, Moses & Co,” 
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and their ‘‘associates,” upon valuable consideration. This is a con- 
tract, which the legislature can not impair by a repealing act.—S, ¢ 

7. That the 32d section of the first article of the State constitution 
does not affect this act. That section forbids the grant of ‘‘heredi- 
tary” franchises and privileges only, not merely exclusive privileges 
PASE RETIREE CR No oes cas wa eseaderaineos oe be GmaEe ee 129 

8. That the thirteenth article of the constitution on ‘‘corporations,” is 
not intended to apply to such a grant as this. It controlsa “general 
law of incorporations,” or “special laws passed pursuant” to that 
article.—S. C. 

9. That the title of the act contains but one subject, which is clearly 
expressed.—S. C. 

10. Marion, town of ; power of under charter to license retail liquor dealer.— 
The town of Marion, in Perry county in this State, is authorized by 
its act of incorporation and its by-laws to require a person propos- 
ing to sell spirituous liquors by retail in the limits of said town, to 
purchase a license from the corporate authorities for the same, al- 
though he has obtained a State and county license ; and moneys paid 
for such license, although paid under protest, can not be recovered 
back, in an action of debt or assumpsit against said corporation.— 
13 Ala. 341, 343 ; Pamph. Acts 1869-70, pp. 110-17, § 16.— Welch v. 


11. Selma, city of ; charter does not authorize to license gaming. —The mayor 
and councilmen of the city of Selma have no authority, under the 
charter of said city, to license a keno table, to be kept for gaming.— 
SNE MME ats = hieie 2 sie os wis Bw e's aly wis eis e's a ave Swi alee sR 199 

12. Ordinance No. 50 of the city of Mobile, construed.—Under ordinance 
No. 50 of the city of Mobile, a green grocer, doing business in said 
city, has no right to use his own cart to deliver meat to his custom- 
ers within the city limits, without first obtaining a license for the 
same from the corporate authorities. The fact that no charge is 
made for the delivery, does not alter the case.—Jleller v. Mayor of 
Ea Pere ee DEPT ET ET Lee Tere ee TEPER EAT ORT LeeLee 218 


COSTS. 


1. Order as to payment of, how construed.—An order of court continuing 
a cause which is expressed in the following words: ‘‘Came the par- 
ties by their attorneys, and on motion of the plaintiff for a continu- 
ance of this cause, it is ordered by the court that this cause be con- 
tinued by the plaintiff, on payment of the costs in this behalf ex- 
pended in ninety days,” is only a continuance on terms ; but it does 
not dismiss the cause, if the terms thus imposed are not complied 
I I 55s teh: ns Sib deees adie dvdee ves cnndisccoeude 151 

2. Same; when court can not strike cause from docket on failure to comply 

with order.—If the plaintiff, at the next term of the court after the 

continuance, is ready and willing to pay the costs, and tenders the 
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same to the court before the cause is called for trial, the court can 
not strike the cause from the docket, because the costs were not paid 
in ninety days, as limited in the order of continuance.—S. C. 

3, Revenue law of 1868; section 93 of ; unconstitutionality of.—Section 93 
of the revenue law of 1868, which requires the owner of land sold 
for taxes to deposit double the amount of the purchase-money, &c., 
before he shall be allowed to prosecute or defend any suit for the 
same against the purchaser, is unconstitutional,—Stoudenmire v. 
NI ee Case aoe ahora Se Sie OS od 8 Sia ate ia SSPE RISO a AOI es 

4, Actions commenced by non-residents ; when should be dismissed.—All 
actions commenced by or for the use of non-residents of this State, 
in the courts of the State, should be dismissed on motion unless se- 
curity for costs be given previous to the issuance of the summons.— 
Stillman, Marvin, Hall & Co. v. Dunklin & Co... ccc ce wee eee 

5. Same; no limit to right to move to dismiss.—There is no limitation of 
time confining this motion to a particular term of the court in which 
the suit is pending. It may be made at any time before the trial, if 
the right is not waived.—S, €. 

6. Security for costs; what insufficient, but will prevent dismissal of suit.— 
A deposit of ten dollars with the clerk of the court, as security for 
the costs of a suit commenced by a plaintiff who is required to give 
such security, is insufficient in amount, but is not an omission or 
failure to give security. The plaintiff may perfect the security.— 
ee A MINS fio ie voce sin nbncsusdavceabnrcaunas 

7. Solicitor’s fee ; when properly allowed, as for a conviction of assault with 
weapon.—If a party is indicted for an assault with intent to murder 
with a pistol, knife or other weapon, and puts in a plea of guilty of 
a simple assault, his plea is an admission of the charge as made, deny- 
ing only the intent. Insucha case, the solicitor’s fee is fifteen dollars. 
RUPE AN TUINE oreo ch colgistere! “ints iviaerbiaye o aletnisiaie slabs. ois tare acoreieteree 

8, Revenue law of 1868, section 136 of ; what laws did not repeal.—Section 
136 of the revenue law of 1868 does not repeal the statutes in refer- 
ence to the fees and costs of judicial litigation.—S. ( 


COUNTIES. 


1. Action against county for damages from defective bridge ; what allegation 
necessary. —In an action against a county for damages occasioned by 
a fall from an imperfect bridge, established under contract with the 
commissioners court, made before the adoption of the Code of Ala- 
bama, the declaration should show that the bridge was a toll-bridge, 
and that the contract was such an one as the commissioners court 
had authority to make.— Barbour county v. Horn... 2.606. 

2. Same; evidence of wealth or poverty of plaintiff or defendant irrelevant ; 
evidence of disabling effect of injury is material.—In an action against 
the county, to recover damages on account of injuries inflicted by a 
fall from a bridge built by contract with the commissioners court, the 
jury can not look to the wealth or poverty of the county or of the 
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COUNTIES—ContTINnveEpD. 


plaintiff, in making up the amount of their verdict. But they may 
consider the disabling effects of the injuries, whether past or pros- 
Me ccei picker isn. MeCN sTNde eee eeeeeeeed cb aeeenen 

3. Counties ; for what may be sued.—Counties in this State are incorpor- 
ations, established for specific and defined purposes, and are liable 
only for wrongs committed in the use or misuse of the corporate 
powers conferred on them.—S. C. 

4. Same ; liability of, in regard to public bridges—Under our law, no gen- 
eral liability is imposed upon counties for injuries resulting from 
defective or unsafe condition of bridges, built for public use on the 
public highways.—S. C. 

5. Same.—The liability of counties in such cases is special, and defined 
by statute.—S. C. 

6. Same; complaint against; what must show.—A complaint against a 
county to recover damages for a fall resulting from the insufficiency 
or unsafe condition of a public bridge, must set forth a statement of 
facts which show the existence of this special liability. Among other 
things, it must be stated that no guaranty had been taken from the 
builder of the bridge, or that such a guaranty had been taken, and 
that the time during which it was to continue had expired before the 
occurrence of the injury complained of.—S. (C. 

7. Revised Code, section 1396 of ; to what cases applies.—Section 1396 of 
the Revised Code, which gives a right of action for injuries occa- 
sioned by defect in a bridge, &c., is applicable to a suit brought 
against a county for such injuries, although the bridge may have 
been built before the passage of the act, if the injury complained of 
occurred after its passage.—S. C. 

8. County bonds; power to lexy tax for payment of.—Where a statute 
(under which a county issued bonds, a series of which fell due annu- 
ally for a period of ten years,) provided that ‘as soon as” certain 
prescribed conditions were complied with, ‘‘and annuully thereafter for 
a period of ten years,” the court of county commissioners should 
levy and assess a tax sufficient to pay the series falling due each year, 
it was held, that the failure to assess and collect the tax within the 
time prescribed, did not thereafter limit or destroy the power to levy 
and collect the tax, but that the power existed as long as the legal 





obligation to pay the debt subsisted.— Commissioners Court v. Rather. 435 


9. Bonds issued by county of Limestone under act of December 14, 1855 ; 
create valid obligations against the county, the payment of which will be 
enforced by mandamus.—The bonds issued by the court of county 
commissioners of Limestone county, under the act entitled ‘An act 
to authorize the commissioners court of Limestone county, State of 
Alabama, to subscribe to the stock of the Tennessee and Alabama 
Central Railroad Company,” passed over the veto of the governor on 


the 14th December, 1855, create a valid debt against the county, . 


which are not required to be presented for allowance to the commis- 
sioners court ; and the commissioners court, refusing to levy and 
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assess a tax, as authorized by law, to pay the bonds, were compelled 
to do so by mandamus, which was held to be the appropriate remedy 
to enforce the payment of the bonds.—S. C........... cece ewe ewes 
10. Suspension of proceedings under act to suppress\murder, lynching, &c., 
approved December 28, 1868 ; when proper.—The arrest and putting on 
trial of one of several offenders, on the charge about which suit is 
brought against a county, under the provisions of section6 of ‘“‘An 
act to suppress murder, lynching, and assaults and batteries,” ap- 
proved December 28th, 1868, authorizes, under the provisions of sec- 
tion7 of the same act, a suspension of proceedings in the suit against 
the county, until the result of the apprehended person’s trial shall be 
NANA S ARE OLINE ESN OUICON S60 hee Wis,d a oinéb-oiae aleeian'sinvb wwe eS aie 


COURT, CIRCUIT. 


1. Judgment of ; when will be reversed.—A judgment by default rendered 
in the circuit court, on the trial of an appeal from a justice, against 
the appellee, who has not been notified of the appeal, will be re- 
versed. —Steadman v. Searwell & Minshill.........c cece ccccccccccees 

2. Recovery, amount of in circuit court; how arrived at where offset is 
proved.—Where, on appeal to the circuit court from the justice’s 
court, the proof shows a larger sum due the plaintiff than is claimed 
in his complaint, and the defendant proves a set-off less than the 
amount of plaintiff’s claim, the measure of recovery is the sum left 
after deducting the amount of the set-off from the amount claimed, 
and not from the greater amount proved to be due the plaintiff.— 
ci SSvecdet cede sack snaeassbaadesenstetped bene 

3. Justice of the peace, jurisdiction of; test of on appeal to cirenit court. 
The test of the jurisdiction of the justice’s court is the amount of 
the plaintiff’s demand in controversy, and not as affected by offsets. 
8. 0. 

4, Same; objection to jurisdiction of, how made.—An objection to the ju- 
risdiction of the justice in respect to the amount in controversy must 
be taken by demurrer or plea in abatement. The plaintiff can not 
be nonsuited because the proof develops a larger sum due him than 
he has claimed.—S. C 


COURT, CITY OF MOBILE. 


See that title under Crimnat Law. 


COURT, JUSTICE. 


See Crrcuir Court. 


COURT, PROBATE. 
JURISDICTION. 


1, Probate court ; when obtains jurisdiction to order sale of decedent’s lands 
Sor distribution.—An application to the probate court by an executor 
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COURT, PROBATE—ContinvEp. 


or administrator of a deceased person to sell the lands of the estate 
for distribution is, essentially, a proceeding in rem, and when the 
court has acquired jurisdiction by a petition filed containing the 
jurisdictional facts, an order of sale will not be void for errors that 
may intervene in the after proceedings of the case. —De Bar delaban v,. 

Eee SiCe er aah Recents aseec srs on eG 72 20 2 tN See ae 

Void order of sale ; who may petition to have set uside.—If, however, the 
petition is insufficient to give the court jurisdiction, the order of sale 
and a sale made under it will be void, and may be set aside and va- 
cated in the court by which the order was made, on the application 
of any person or persons interested in, or prejudiced by, said order 
of sale.—S. C. 

Jurisdiction ; what construction will be put upon words used in petition, 
to upheld.—The petition need not pursue accurately the language of 
the statute ; any words that necessarily convey to the mind all that 
the statute requires will be sufficient, and the words used should be 
construed liberally and favorably, to sustain the jurisdiction of the 
court and the validity of the order of sale.—S. C. 

County in which lands are situate ; what description of lands will support 
jurisdiction.—If the petition omits, in words, to state that the lands 
are in the county, or within the jurisdiction of the court in which 
the application is made, yet, if such a description is given as to 
leave no real difficulty in identifying the lands intended, it will be 
sufficient, especially if no objection is interposed before the final 
order of sale is made.—S. C. 

Decedent, sale of lands of; when order for not vord.—An executor’s or 
administrator’s sale of the lands of a decedent, under order of court, 
to pay debts, is not void, if it appears from the record of the pro- 
ceedings on the application in the probate court for such order, that 
a proper application or petition made by such executor or adminis- 
trator was filed in the proper court, and that the parties interested 
had proper notice of the application before the order was granted. — 
Rev. Code, § 2222; 41 Ala. 26, 39.--Spragins v. Taylor............. 
Same ; jurisdiction of probate court to order sale; when attaches.—The 
filing of the application or petition for the order of sale by the ex- 
ecutor or administrator, containing the proper allegations, and de- 
scriptions of the land and parties, as required by the Code, gives the 
court jurisdiction to hear and determine the case by order or de- 
cree.—S. C. 

Same; effect of irregularities after jurisdiction attached.—And what- 
ever irregularities may intervene after jurisdiction attaches by filing 
the application for sale, are but errors, and they do not render the 
judgment of the court void for want of jurisdiction; unless it is 
shown that there has been some neglect of a statutory requirement, 
which declares the proceeding void on that ground.—-Rev. Code, § 
2225.—S. C. 

Same.—The facts, that the petition or application is signed in the 
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COURT, PROBATE—Cont1Invep. 


name of the petitioner ‘‘by his attorney;” that the petition or appli- 
cation is not verified on oath; that no guardian ad litem was appointed 
for the minors interested in the estate to be sold before the hearing, 
or that the report of the sale was not verified by the oath of the 


petitioner, do not render the sale void or defeat the jurisdiction of 


the court. These are but irregularities or errors which do not ren- 
der the judgment or order of the court a nullity.—S. 0. 

9, Revised Code, § 2221; what allegation equivalent to the word ‘ equita- 
bly” used therein.—An allegation in a petition to the probate court 
for an order to sell the land of a decedent under section 2221 of Re- 
vised Code, that the same can not be “fairly” divided, &c., is equiv- 
alent to saying that it can not be ‘‘equitably” done.— Warnock v. 
EIDE IN cassis Foo orale loss Sree hand vote Gye so Sus alanis ielsr8 4 Sisneeveteale te eee Se 

10. Decree ; for what reason, not void.—A decree for the sale of the land 
of a decedent, and of confirmation of such sale, are not void because 
rendered by a probate court of the late insurrectionary State hie 


11. When has not jurisdiction to decree money value of aman allowed by 
will, &c.—A distributee was entitled to support out of an estate, free 
of charge during the time it was kept together, but did not receive it, — 
Held, that on settlement by the executor, the probate court had no 
jurisdiction to ascertain its money value, and decree the amount to 
her in the distribution. — Montgomery, Ex'’or, v. Bowen.......0....++ 


For practice and proceedings in— 
See Estates oF DECEDENTs, 
Exempt PROPERTY, 
EXECUTORS AND ADMINISTRATORS, 
GUARDIAN AND WARD. 


COURT, SUPREME. 

1. What practice will be adopted by supreme court to give it control of infe- 
rior jurisdictions.—It is the duty of this court, to enable it to carry 
out the powers with which the constitution has invested it, of exer- 
cising }‘‘a general superintendence and control of inferior jurisdic- 
tions,” to adopt such course of proceeding as will make its control 
I site sie pee deessAtissrnaieksnacseeaeeareaa eee 

2. Original jurisdiction of, not subject to legislative control.—The appellate 
jurisdiction of this court is exercised under such restrictions, not 
repugnant to the constitution, as may from time to time be pre- 
scribed by law; but the legislature has no power to prescribe the 


mode or manner in which it must exercise its power to issue writs of 


injunction, mandamus, habeas corpus, quo warranto, and such other 
remedial and original writs as may be necessary to give it ‘‘a general 
superintendence and control of inferior jurisdictions.” 
See this title under Crommnat Law. 
For practice in, 

See Error AND APPEAL. 
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CRIMINAL LAW. 


ACQUITTAL. 


1. Conviction of one of two felonies charged in separate counts of indict- 
ment ; effect of, as to felony not passed on by jury.—A verdict finding 
the defendants guilty of burglary on the trial of an indictment charg- 
ing, in separate counts, both burglary and grand larceny, is tanta- 
mount to an acquittal of grand larceny, and thereafter expur ges that 
charge from the indictment.— Bell and Murray v. State............. 685 

2. Same; acquittal, by what not impaired.—The acquittal thus obtained 
is final, and not impaired by a judgment rendered by the appellate 
court, on the defendant’s appeal, reversing the conviction for burg- 
lary and remanding the cause for further proceedings.—S. C....... 686 

3. New trial on reversal; on what charge defendant is liable to be retried.— 
The acquittal of grand larceny on the first trial being final, and in 
contemplation of law obliterating that charge from the indictment, 
takes away any legal foundation for a verdict on the second trial, 
finding the defendants ‘‘guilty of grand larceny, as charged in the 
indictment.”—S. C. 

4. Same; what will operate an acquittal.—Such a verdict is a nullity, and 
is no legal reason for discharging the jury from their deliberations 
on the charge of burglary, the only one remaining in the indictment. 
If the jury are discharged because of the rendition of this void ver- 
dict, without the consent of the defendants, the discharge operates 


’ 


an acquittal of the burglary.-—S. C..............ccceecccccoecees 686 


ADMISSIONS AND DECLARATIONS. 


See EvipENcE under this title, 29, 30, 31, 32. 
ADULTERY. 


5. Living in adultery; what acts do not constitute, within meaning of 
Code.—On the trial of a charge for living together in adultery or for- 
nication, if the evidence tends to show that the accused parties lived 
at different places, it is an error 1n the court to refuse to charge the 
jury, at the request of the defendants, that if the jury believe, from 
the evidence, that the man lived in the jail and the woman at 
another place, and that they did not live together in adultery or for- 
nication, they should acquit the defendants ; and that before the de- 
fendants or either of them could be convicted the evidence must sat- 
isfy their minds beyond a reasonable doubt, that the defendants 
“did more than occasional acts of illicit or criminal intimacy.”— 
rer CS CAkE Va ae eA ose hea SO SS HCN SasKcedudaeeaane 269 


ASSAULT—-ASSAULT WITH INTENT. 


6. Solicitor’s fee; when properly allowed, as for a conviction of assault 
with weapon. —If a party is indicted for an assault with intent to mur- 
der, with a pistol, knife or other weapon, and puts in a plea of 
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guilty of a simple assault, his plea is an admission of charge as 
made, denying only the extent. In such a case, the solicitor’s fee is 
pnrrers C1 OIRAT: — AMONG 9}, SOULE ses.) s.sin a a's oases Sie eloucsre es Sara wees 

7, Revenue law of 1868, section 136 of ; what laws did not repeal.—Section 
136 of the revenue law of 1868 does not repeal the statutes in refer- 
ence to the fees and costs of judicial litigation.—S. 


See Criminat Law, Evipence, 36, 37. 


APPRENTICE AND LABORERS—ENTICING OR DECOYING AWAY. 


8 Indenture of apprenticeship made by probate judge under section 1450 of 
Revised Code; how regarded.—An indenture of apprenticeship, made 
by a probate judge, under section 1450 Revised Code, is to be regard- 
ed as a deed, and when offered as evidence its execution must be 
proved as other deeds.— Owen v. Stiite..........cccceceeecceceeecs 

9, Same; jurisdiction of probate judge, what sufficient to show.—The juris- 
diction of a probate judge in any particular case sufficiently appears, 
if it be stated in the indenture of apprenticeship itself, that the pa- 
rents of the child thereby bound out are unable to provide for its 
support.—S. C 

10. Revised Code, section 3691 of; to what case does not apply.—Section 
3691 of the Revised Code, relative to enticing laborers, &c., does hot 
apply to a case where the accused had a prior valid, though verbal, 
contract with the laborer, the term of which had not expired, and 
which the prosecutor enticed him to abandon.—Turner v. State..... 


Bat. 


11. Bail bond ; what sufficient proof of execution of.—On the rendition of 
judgment final against obligors on a forfeited bail bond, taken and 
approved by a justice of the peace, for the appearance of the prin- 
cipal at the circuit court, scire facias having duly issued to them to 
appear and show cause why judgment final should not be rendered, 
no further proof of the execution of the bail bond is required, where 
it is in proper form, than the bond itself, properly signed by the 
justice who took and approved it.—Gresham et al. v. State........... 

12. Same; execution of, how denied.—On appeal in such a case to the 
supreme court, the obligors can not object that no sufficient proof 
was made in the court below of the execution of the bond. If the 
obligors did not execute the bond, they should have set it up as mat- 
ter of defense by proper plea in the court below.—S. C. 

13. Same; judgment nisi; what should state.—A judgment nisi on a for- 
feited undertaking of bail should state the offense for which the ac- 
cused was indicted.—S. C 

14. Sci. fa.; what should state.—A sci. fa. on such a judgment should 
set out the judgment, or recite it substantially.—S. ( 

15. Indictment for murder ; will sustain forfeiture of appearance to answer 
for manslaughter.—An indictment for murder of a certain person will 
systain a judgment of forfeiture on a bail bond requiring the accused 
to answer a charge of manslaughter of the same person.—S 
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CRIMINAL LAW—ContInvueEp. 
Bua oF Exceptions. 


16. Bill of exceptions ; when judge not bound to sign.—A judge is not 
bound to sign a bill of exceptions reserved and tendered in the court 
below, unless it contains ‘the point, charge, opinion, or decision, 
wherein the court is supposed to err, with such a statement of the 
facts as is necessary to make it intelligible.”—Rev. Code, § 2755.— 
Strawbridge v. State...... paeee Se eee Bivens iets wlio eee 

17. Same; what bill too imperfect to be established.—A bill of exceptions is 
imperfect and insufficient if it merely refers to a charge without in- 
serting it. The direction, ‘here insert it,” or ‘here set out the charge,” 
does not make the charge or other document thus referred to a part 
of it. And such an imperfect bill of exceptions can not be estab- 
lished in this court, in the manner prescribed by the Code.—Revy. 
Code, § 2758.—S. 

BURGLARY. 


18. Burglary ; description of house brolcen into; what sufficient. —A count 
of an indictment for burglary which describes the house alleged to 
have been broken and entered with burglarious intent, as ‘a build- 
ing belonging to the estate of John Whiting, deceased, in which 
goods, merchandise, &c., are kept for deposit,” is sufficient, when it 
pursues the form laid down in the Revised Code.— Murray & Bell v. 
PPT ee vats ciey shy than odin sen ness aol U5 ieeee es maeaaten 

19. Same; count for burglary; by what not vitiated.—A count in an in- 
dictment which alleges that the intent with which the building was 
broken and entered was to steal, is not bad, because it also alleges that 
the intent was executed by a larceny of goods in the building. —S. C 

20. Revised Code, § 3695 ; indictment for burglary under; what descrip. 
tion of property sufficient under.—An indictment for burglary, under 
our statute, for breaking and entering the pick-room of a gin-house 
with intent to steal, isnot bad on demurrer, because the gin-house is 
described as “‘the property of the estate of Mrs. Lewis.” This is a 
sufficient description of the house alleged to be broken and entered, 
though it should appear that Mrs. Lewis was dead before the alleged 
time of the commission of the offense charged.—Rev. Code, § 3695. 
A MANET MOR: RUIOE coos 10 9 4 De wo 9 SHV Gis Bae Sie oN ++ wie sis oHialees 6 

21. Revised Code, § 3695 ; what averment in indictment under, constitutes 
charge of grand larceny, and not of burglary.—Under section 3695 of 
the Revised Code, a count in an indictment which charges that the 
defendants ‘‘broke into and entered” a certain described building, 
mentioned in that section, and *‘feloniously took and carried away” 
certain specified personal property of a third person, ‘‘of the value 
of more than one hundred dollars,” is a count for grand larceny, and 
not for burglary. To constitute a good count for burglary, there 
should have been an averment that the breaking and entry were 
‘‘with intent to steal or to commit a felony.”—Bell & Murray v. 


State. Sa ee ee ee eR ee ee ee ee ee ke gece 
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CRIMINAL LAW—Continvep. 


92. Same; what count charges burglary only.—A count which charges 
that the defendants ‘‘broke into and entered” a certain described 
building, included in section 3695 of the Revised Code, ‘‘with the 
intent to steal,” charges burglary only, and under such a count there 
can be no conviction for grand larceny.—S. C. 

23. Same; what count charges both burglary and grand larceny.—Under a 
count charging that the defendants ‘‘broke into and entered” a cer- 
tain described building, mentioned in section 3695 of the Revised 
Code, ‘‘with the intent to steal,” and ‘‘feloniously took and carried 


away” certain specified articles of personal property of a specified 


third person ‘‘of the value of more than one hundred dollars,” there 

may be a conviction for either or both of the offenses charged.—S. (. 
24. Burglary in a dwelling house ; what necessary to constitute. —There can 

be no conviction on an indictment for burglary in a dwelling house, 

unless it is proved that some one resided in the house.— Fuller v. 

SNE cote ish 69 sa a 51s nse Sleals aherhi claw & nian nia GPG ale wie fale ni ahins aaa aioe 

Costs. 
See AssauLtT, 1, 2. 
CourntT—SvuPREME. 


25. Appeal in criminal cases ; duty and practice of supreme court as to. 
In this case, no question of law having been reserved by bill of ex- 
ceptions, and none otherwise distinctly appearing on the record, no 
errors having been assigned, and no counsel appearing and arguing 
the case or furnishing a brief to the court, the judgment of the court 
below was affirmed. It is not the duty of the court to hunt or fish 
for errors'in such a case.— Hunter v. State. .........cccceeee eee ts 

26. Acquittal ; when supreme court will order discharge of defendants from 
custody on reversal of judgment of lower court.—In the case at bar, de- 
fendants having been acquitted of grand larceny on the first trial, 
and the unauthorized discharge of the jury, on the second trial, be- 
ing tantamount to an acquittal of the charge of burglary, the whole 
indictment was disposed of, and the defendants thereby entitled to 
their discharge. Such a motion having been made and overruled in 
the court below, the supreme court on appeal reversed the judgment 
and sentence of the court below, and caused the appropriate order 
to be entered in this court, discharging the defendants. — Bell & Mur- 
PEMD RU UIRBE 510 3 sce, RIAs su alg sihaloie ol o'allojaie,aic's 3 is iste eiareisters ene & eaterereie eR 

Court—City oF Mosmne. 

27. City court of Mobile; criminal jurisdiction of.—The city court of Mo- 
bile, within the boundaries prescribed by law, has the same jurisdic- 
tion in criminal cases that is conferred upon the circuit court in 
similar cases.—Rev. Code, § 3930.—Levy v. Slate..............0085 


28. Same; power to hold special terms.—That court, at the discretion of 


the judge, may hold special terms ‘‘to deliver the jail of all persons 
charged with crimes and offenses.”—Acts 1857-8, pp. 56-7, No. 74, 
§3-—S8 C 
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CRIMINAL LAW—Conrtrinvep. 
L EvimEencE—ADMISSIONS AND DECLARATIONS. 


29. Confessions ; defendant, when entitled to call for whole of.—In criminal 
cases, if the State relies upon the confessions of a defendant, he is 
entitled, on cross-examination, to bring out all that he said, at the 
same time, on the same subject-— Parke v. State............0005- Pes 

30. Same; jury may credit part, and discredit part of.—Juries are not 
bound to give the same credit to every part of a defendant’s confes- 
sion, but may believe that which is against him, and disbelieve that 
which makes in his favor.—S. C. 

31. Confession; how to be considered.—Confessions of a defendant, intro- 
duced against him in the prosecution, must be regarded as evidence 
in the cause, and considered altogether, both for and against the de- 
fendant.— Levy v. State......6.... LANCE ED LENT EE Tae re 

32. Same; what proper charge as to.—If the confessions thus let in are 
sufficient, if believed by the jury, to justify the defendant’s acquit- 
tal, it is error to refuse so to charge the jury, on the motion of the 
defendant.-—S. C. 


IL ApsmissripiniTy, RELEVANCY, AND SUFFICIENCY OF. 


33. Indictment for betting at gaming table; what evidence irrelevant.—On 
the trial of an indictment found in the criminal court of the city of 
Selma, for betting at a gaming table for gaming, or at a game called 
keno, evidence offered by the defendant that at the time of the play- 
ing the keno table had been licensed by the said city, is irrelevant, 
and to exclude it is not error.—Shuster v. State....6....0...e eee aie 

34. Same.—So, too, evidence that it was the public impression in Sel- 
ma that the said table had been licensed, and that it was no violation 
of law to bet at it, is irrelevant, and should be rejected.—S. C. 

35. Defendant in criminal trial; when can not call for all of conversation 
testified to by State’s witness. —Where a witness for the State, on cross- 
examination, states that he had a conversation with the defendant, 
before the offense is alleged to have been committed, and also states 
what he, the witness, said to the defendant,—this does not entitle 
the defendant to have all that was said, in such conversation, dis- 
closed by the witness as evidence in his behalf.— Addison v. State... 

36. Opprobious words; evidence of, when only admissible.—Evidence of 
opprobious words or abusive language used by the person assaulted, 
is good in extenuation only when the indictment is for an assault, 
assault and battery, or affray.—Rev. Code, § 4198.—Levy v. State... 

37. Indictment for assault with intent to ravish; what prosecutrix can not 
state.—In a prosecution for an assault with intent to ravish, the pros- 
ecutrix should not be allowed to say, in giving testimony, that the 
defendant attempted to ravish her, but did not accomplish his purpose. 
It is a conclusion of law.—<Scott v. State.......... nibs Sieh Swrate seen 

38. Same; what evidence not admissible on trial of.—-Nor is it competent 
for a witness for the State, on his examination in chief, to say that 


the prosecutrix, when making complaint to him, said certain scratches 
e 
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CRIMINAL LAW—ContrnvEp. 


on her neck were made by the accused in attempting to ravish her, 
unless in corroboration of her testimony, if she be assailed in the 
matter of her complaint.—S. @. 

39. Burglary; what evidence sufficient to convict of.—On a trial under an 
indictment based on section 3695 of the Revised Code, which charges 
that the building burglariously entered was the property ‘‘of the es- 
tate of Mrs. Lewis,” in which goods were kept, &c., proof of the 
facts alleged in the indictment, and that the house mentioned was 
erected on lands which belonged to Mrs. Lewis at her death, and 
were devised in her will to third persons, and that her estate was un- 
settled and in the hands of her executor for administration, will sus- 
tain a conviction.— Anderson v. Slate. ...5......cccccccccseccscces 

40. Perjury; what proof will sustain conviction for.—On a trial for per- 
jury, in proving what the prisoner orally testified, it is not necessary 
that it be proved, ipsissimis verbis; it is sufficient to prove substan- 
tially what he said.— Taylor v. State... 0.2... cece cee cece ce ceeees 

Al. Stolen property, possession of, recent and unexplained; what evidence 
of.—Possession of goods stolen from a house a short time after the 
theft, is competent evidence of the theft, if this possession is not 
shown to be innocent, and if the theft is connected with a burglary 
it is also competent evidence, so far as it goes, of the burglary also. 
ey SOON NINE 65 Sie ns xs WSR aeee neeeeeRene ber ee beeeees 

42. Possession of goods ; what necessary to make evidence against accused. 
To make the possession of goods evidence against a person charged 
with stealing them, the larceny must be proved.— Filler v. State... . 

43. Stolen properiy ; possession of, recent and unexplained ; what evidence 
of.—Possession of goods, stolen from a house, a short time after the 
theft, if the possession is not shown to be innocent, and if the theft 
was connected with a burglary, such unexplained possession is also 
competent evidence of the burglary.— Murray & Bell v. State....... 


Il. VaRrtance. 


44. What immaterial as to name of owner of stolen property.—Where the 
indictment for larceny charges the stolen goods to be the property of 
J. H. Dargin, and the evidence shows that his name is John H. Dar- 
gin, but that he was frequently called J. H. Dargin, this is not such 
a variance as entitles the defendant to an acquittal.— Thompson v. 


45. What material.—An indictment charging three persons jointly with 
playing at a game of cards, at a public place, &c., in the form given 
in the Revised Code, (p. 810, Form 27,) is not supported by evidence 
that two of the defendants played together at the game, at a public 
place, and that the other defendant played at a game of cards at the 
same time and place, with persons not indicted—the two games be- 
ing separate and distinct, and at different tables, and having no con- 
nection with each other. Only those persons who participated in 
the same game should be joined in one indictment.—Lindsay v. 


a ari ee a  ptatens sna ee er ee 169 
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CRIMINAL LAW—Continvep. 

46. What is not.—On the trial of an indictment under section 3690 of 
the Revised Code, for enticing, decoying or persuading an appren- 
tice to leave the service or employment of his master, if an inden- 
ture of apprenticeship is offered by the State, to prove that the per- 
son charged to have been enticed, &c., was an apprentice, and the 
name in the indictment is George Blair, and in the indenture he is 
called a certain boy, named George, this is not a variance, but a de- 
fective description that may be aided by parol proof.— Owen v. State. 281 


GAMING. 


47. Keno; when within purview of § 3621 of Revised Code.—The game 
called ‘‘keno,” when kept or exhibited by one person, that all who 
desire to do so, may gamble at it, is, within the purview and mean- 
ing of section 3621, Revised Code, to be regarded as a table for gam- 
at eie cxhehidkes dees bsenudeeewes ieacvadstye 122 

48. Same ; who interested within the meaning of.—A party who has a place 
in the room where the said game is exhibited and carried on, and 
sells to the persons who play at said game, the cards which are used 
in playing the same, is, within the meaning of section 3621, inter- 
ested or concerned in keeping or exhibiting a table for gaming.— 
8. C. 

49. Selma, city of ; charter does not authorize to license gaming.—The 
mayor and councilmen of the city of Selma have no authority, under 
the charter of said city, to license a keno table, to be kept for gam- 
ee ie a Sn A ee EN 


HoMIcIDeE. 


50. Opprobious words ; not excuse for homicide.—No words, however in- 
sulting, will excuse a homicide. There must be peril to life or limb, 
or reasonable ground to suppose that such peril exists, before the 
law will permit the taking of life, under the excuse of self-defense.— 


EP Te ee Terre Tee ToL ee eee eee eee. cL 180 
See title Crrmrmnat Law, 63, 64. 
INDICTMENT. 


51. Section 3625 of Revised Code, when had on demurrer or appeal under.— 
An indictment under section 3625 of the Revised Code, for know- 
ingly suffering a game with cards to be played at, or in, the places 
named in said section, or in a “highway or some other place” not 
named in said section, is fatally defective, either on demurrer or on 
appeal.— Perez v. Slate..........cccecccee cece eee renee eeeeeees 

52. Burglary ; description of house broken into ; what sufficient.—A count 
of an indictment for burglary which describes the house alleged to 
have been broken and entered with burglarious intent, as ‘‘a build- 
ing, belonging to the estate of John Whiting, deceased, in which 
goods, merchandise, &c., are kept for deposit,” is sufficient, when it 
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CRIMINAL LAW—Continvep. 


pursues the form laid down in the Revised Code.— Bell & Murray v. 
675 

53. Same ; count for burglary ; by what not vitiated.—A count in an in- 
dictment which alleges that the intent with which the building was 
broken and entered was to steal, is not bad, because it also alleges that 
the intent was executed bya larceny of goods in the building.—S. C 

54. Revised Code, § 3695; indictment for burglary under; what descrip- 
tion of property sufficient under.—An indictment for burglary, under 
our statute, for breaking and entering the pick-room of a gin-house 
with intent to steal, is not bad on demurrer, because the gin-house 
is described as ‘‘the property of the estate of Mrs. Lewis.” This is 
a sufficient description of the house alleged to be broken and en- 
tered, though it should appear that Mrs. Lewis was dead, before the 
alleged time of the commission of the offense charged.—Revised 
eo RIO Ci BIR ono onvsic st cee ce veeeeceetaeees 699 

55. Revised Code, § 3695 ; what averment in indictment under, constitutes 
charge of grand larceny and not of burglary.—Under section 3695 of 
the Revised Code, a count in an indictment which charges that the 
defendants ‘‘broke into and entered” a certain described building, 
mentioned in that section, and ‘‘féloniously took and carried away” 
certain specified personal property of a third person, ‘‘of the value 
of more than one hundred dollars,” is a count for grand larceny and 
not for burglary. . To constitute a good count for burglary, there 
should have been an averment that the breaking and entry were 
“with intent to steal or to commit a felony.”—Bell & Murray v. 
POPS Seo ois iataloja isin ieiarts sisvsieisiw aie staGie wicraheisis sine o\eipiaraleleie eos areca 

56. Same; what count charges burglary only.—A count which charges 
that the defendants ‘“‘broke into and entered” a certain described 
building, included in section 3695 of the Revised Code, ‘‘with the 
intent to steal,” charges burglary only, and under such a count there 
can be no conviction for grand larceny. —S. C. 

57. Same; what count charges both burglary and grand larceny.—Under a 
count charging that the defendants ‘“‘broke into and entered” a cer- 
tain described building, mentioned in section 3695 of the Revised 
Code, ‘‘with the intent to steal,” and ‘‘feloniously took and carried 
away” certain specified articles of personal property of a specified 
third person, ‘‘of the value of more than one hundred dollars,” there 
may be a conviction for either or both of the offenses charged.— 


8. C. 


684 


INTENT. 
See Crrminau Law, under title CHarGE To Jury, 67. 
JUDGMENT—SENTENCE—CONVICTION. 


58. Conviction for grand larceny and burglary had under one count ; what 
punishment awarded.—Where there is a conviction of both burglary 
and grand larceny, charged in the same count, but one punishment 
should be awarded,— Bell & Murray v, State...,......... pieiee teil 684 
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CRIMINAL LAW—ContInvEpD. 


59. Same; where more than one conviction may be had on same indict- 
ment.—Undler a count charging that the defendants ‘‘broke into and 
entered” a certain described building, mentioned in section 3695 of 
the Revised Code, ‘‘with the intent to steal,” and ‘feloniously took 
and carried away” certain specified articles of personal property of a 
specified third person ‘‘of the value of more than one hundred dol- 
lars,” there may be a conviction for either or both of the offenses 
charged.—8. C. 

60. Conviction in capital case ; what must affirmatively appear to sustain. — 
On appeal to this court, in order to sustain a conviction for a capital 
offense, the record showing that the defendant was in actual confine- 
ment, it must appear affirmatively that a copy of the indictment and 
list of jurors summoned for his trial, were delivered to him one entire 
day before the day appointed for his trial, as required by section 
4171 of the Revised Code.— Morgan v. State............0 60 ce eeee 

61. Motion in arrest of judgment ; upon what must be predicated.—A mo- 
tion in arrest of judgment can only be predicated on matter of 
record.—S. C. 

62. Same; what not ground for.—That the jury, after being sworn and 
empanneled, for the trial of one charged with a capital offense, were 
permitted by the court to separate, and “mix with the crowd attend- 
ant on the court,” is not matter for arrest of judgment but for new 
trial.—S. C 

JuRY—JuRORS—CHARGE TO. 


63. Self-defense ; when not erroneous in ignoring plea of.—On the trial of 
a defendant charged with murder in the first degree, where the evi- 
dence shows that the accused was not forced to take the life of the 
deceased in order to save his own life or limb from serious peril, and 
had no reasonable cause to entertain a belief of such necessity to 
take life, a charge of court which ignores the excuse of self-defense 
IS ROLIETRONOOUS.—— TAHION OD. THM, «a o:'s 0001055 osc e cs esc cccseee a 

64. As to self-defense ; when may be properly refused.— Where there is evi- 
dence showing that a homicide was perpetrated, under circum- 
stances which did not compel the slayer to take life to save his own 
life or limb from peril, and which also show that the slayer had no 
reasonable cause to believe in the existence of any necessity to take 
life, charges as to the law of self-defense are abstract, and may be 
properly refused.—S. (. 

65. When inapplicable to evidence or assuming truth of, may be refused.— 
A charge that is inapplicable to the issuse, and calculated to mislead 
the jury, should be refused. So, too, a charge that assumes the 
truth of the evidence, and withdraws from the jury the consideration 
of its credibility, ought to be refused.—S. (. 

66, As to confessions.—Where confessions introduced by the State 
against the defendaut, are sufficient, if believed by the jury, to just- 
ify his acquittal, it is error to refuse so to charge the jury on de- 

fendant’s motion.— Levy v, State... 0.0.00... ccc cece ec eeeeeenes 
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67. As to intent with which act was done; what should be refused.—On the 
trial of indictment for betting at keno, the following charge, asked 
by the defendant, should be refused, to-wit: “If defendant, if he did 
bet, had no intention to violate the law of the State, the jury must 
acquit him.”—Schuster v. Slate..........ceccecescccccccsecccceees 


DISCHARGE OF JURY—SEPARATION OF. 


68. When tantamount to acquittal of defendant.—The discharge of a jury, 
charged with the trial of a defendant, without his consent and for an 
insufficient legal reason, operates an acquittal of all the charges upon 


199 


which the jury did not render a verdict.— Bell & Murray v. State.... 684 


69. When unauthorized departure of juror accepted, will work reversal.—On 
the trial of a capital felony, W. was summoned as a juror. Being 
sworn and examined by the court, he was pronounced competent, 
and was then accepted by the State and by the accused as one of the 
jurors for the trial. W. then informed the court that he was a mem- 
ber of a fire company and was therefore not liable to serve on the 
jury, and asked to be discharged. The court replied, that he could 
not be discharged. W. then told the court that he would discharge 
himself, and left the court room ; and thereupon, without discharg- 
ing W., the court caused another juror to be selected in his place, 
without the consent of the accused,—Held, that this was an error 
for which the judgment must be reversed.— Powell v. State........ 

70. Arrest of judgment ; what not ground for.—The separation of the jury, 
after the cause is submitted to them, is ground for a new trial, but 
not for arrest of judgment.— Williams v. State... .......ccceeeeees 


EMPANNELING OF. 


71. In City Court of Mobile for special term, how drawn.—The petit juries 
to attend at the special term of said city court may be regularly 
drawn as jurors for a regular term of the circuit court, or they may 
be organized as special juries for the same purpose.—Revised Code, 
SE SN COIN coins dcaennavee dian becdseawenanes 

72, Same.—When only a special jury is organized to try a criminal 
case in the city court at a special term, and no regular jury has been 
provided, it is a sufficient compliance with the law if the list of the 
special jury is delivered to the prisoner one entire day before the 
trial.—S. C. 

73. Juror ; peremptory challenge of ; how long remains open.—On the trial 
of a felony, the defendant’s right to a peremptory challenge of a juror 
is to be kept open until the juror is actually sworn. An acceptance 
(inadvertently made, by the defendant, ) of a juror may be withdrawn, 
and the juror peremptorily challenged at any time before he is actually 
ee Se Oe ON ob iw ndecdeceteyevnwerkundeue'ss 

74, Same; motion to quash venire, when properly overruled.—In such a 
case, a motion to quash the venir, made by the accused, btcause no 
regular jury had been drawn and summoned and a list of their 
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CRIMINAL LAW—ContinvEp. 


names delivered to the defendant, along with the names of the per- 
sons ordered to be summoned as special jurors for the trial, should 
be refused by the court.—S. C. 

75. Juror, name of as written in list ; presumption as to ruling of court as 
to.—It is proper to submit to the court the question whether the 
name of a juror on the list of those delivered to the defendant is 
properly or improperly spelled. And if upon inspection the court 
determines that the name is properly spelled, this decision is conclu- 
sive, if there is not other proof in the record of its incorrectness,— 
I cha i0b ONG 555445 VSR KOAHA KD RAINE ORL ORe CeReE 


OatH ADMINISTERED TO. 


76. Oath administered jury in felony trial ; what recital in record as to, suf- 
Jicient.—In capital and other felonies, when the oath administered to 
the jury is set out in the minute entry of the trial, and an essential 
part of the oath prescribed by section 4092 of the Revised Code is 
omitted, as, if it omits to state that the jury was sworn ‘‘a true ver- 
dict to render according to the evidence,” the conviction will be 
erroneous. If, however, the entry does not pretend to set out the 
oath, but states that the jury ‘‘was duly sworn according to law,” or 
‘‘was duly sworn,” in either case, it will be presumed the jury was 
properly sworn, according to the form prescribed in said section.— 
ge | eT rrr rT Te Terre TE eT eT TT TEP e Tre Ty 


VERDICT OF. 


77. Conviction of one of two felonies charged in separate counts of indict- 
ment ; effect of, as to felony not passed on by jury.—A verdict finding 
the defendants guilty of burglary on the trial of an indictment charg- 
ing, in separate counts, both burglary and grand larceny, is tanta- 
mount to an acquittal of grand larceny, and thereafter expur ges that 
charge from the indictment.— Bell and Murray v. State............. 


LARCENY. 


78. Dog; not the subject of larceny.—There is no such property in dogs 
as makes them the subject of larceny in this State.— Ward v. State. . 
79. Stolen property, possession of, recent and unexplained; what evidence 
of.—Possession of goods stolen from a house a short time after the 
theft, is competent evidence of the theft, if this possession is not 
shown to be innocent; and if the theft was connected with a burglary 
it is also competent evidence, so far as it goes, of the burglary also.— 
I Bs onic ities censccccsccssccesecescnscees 


See also Fuller v. State, 273. 


80. Larceny, name of owner of property; what is immaterial variance as 
to name of owner.—Where an indictment for larceny charges the stolen 
goods to be, the property of J. H. Dargin, and the evidence shows 
that his name is John H. Dargin, but that he was frequently called 
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CRIMINAL LAW—Contrnvep. 


J. H. Dargin, and wrote his name J. H. Dargin, this is not such a 


variance as entitles the defendant to an acquittal — Thompson v. State 165 


MERGER. 


81. Merger ; what offenses not subject to doctrine of.-—Burglary and grand 
larceny being, under the provisions of the Revised Code, distinct 
felonies of the same grade and subject to the same nature of punish- 
ment, are not subject to the doctrine of merger.— Bell and Murray v. 


New TRIAL. 


82. What charge defendant liable to be retried on, on reversal.—The defend- 
ants having been convicted of burglary under an indictment charg- 
ing in separate counts both burglary and grand larceny, appealed to 
the supreme court, which reversed the conviction. The verdict of 
burglary was tantamount to an acquittal of the larceny. On the 
second trial the defendants were put on trial precisely as if there 
had been no former trial,— Held, the acquittal thus obtained is final, 
and not impaired by the judgment of the appellate court, reversing 
the conviction for burglary and remanding the cause for further pro- 
Coeds: — Bell GN DRONA Cs: THES. o.oo. ssic's cwiein's veces eecleee's 

88. What ground for.—That the jury after being empanneled and 
sworn and charged with the trial of a capital offense, were permitted 
to separate and mix with the crowd attendant on the court, is not 
matter for arrest of judgment, but for new trial.—Morgan v. State. . 

84. Same.—The separation of the jury after a cause is submitted to them 
is ground for new trial, but not for arrest of judgment.— Williams v. 
MUON ote te eV tala he chats ovate arh tere olaseuese) bs abevslane eS Glse Wie ty Fe's is Oo eee ee oe 


PERJURY. 
See Crrmumnat Law, 40. 


SoOLEMNIZING MarrIAGE ContTRARY To Law. 


85. Revised Code, §) 3602 and 3603; unconstitutionality of.—Sections 3602 
and 3603 of the Revised Code, which prohibit the intermarriage of 
white persons and negroes, and forbids any person, authorized to 
solemnize the rites of matrimony, to do so in such cases, when ap- 
plied to citizens of the United States, or of the State, are in contra- 
vention of the act of congress of April 9, 1866, known as the ‘civil 
rights bill,” and repugnant to section 1 of the 14th amendment to 
the federal constitution, and to art. I, § 2, of the State constitu- 
NERS ITIP ONO): ORIN coreg < Sik ik e's Siu 0y0 0: v0! oesrovdie ore vie 8 aUels Biss oe eatoreRerO 


86. Service of list of jurors, &c.; what is mere irreqularity.—The service 
upon a prisoner of a list of jurors, containing one less than the num- 
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CRIMINAL LAW—ContrinveEp. 


ber ordered by the court to be summoned, but more than the least 
number required by section 4173 Revised Code, is a mere irregu- 
larity, waived, unless objected to in the court below.— Williams v. 


Pte aces k acids Re Oe Ee ie Sawin ead BEEK SS ee 


See, also, JuDGMENT, 60. 
VENUE. 


87. Change of venue; practice and rule governing granting of.—Upon an 
application for a change of venue in a criminal case, both parties 
may be heard on affidavits in favor of or against the allowance of the 
application. And the court will allow the change or refuse it, ac- 
cording to the preponderance of the evidence.— Ex parte Chase, 43 
I CM x cikkbpydverwinns ee beernassdee ie rcconces 

88. Same; what not sufficient objection to affidavits.—It is not a sufficient 
objection to the affidavits read in support of such an application or 
against it, that several deponents have signed and sworn to the same 
statement of facts in one affidavit, if the affidavit is properly cer- 
tified.—S. C. 

89. Same; court not bound to hear oral testimony in support of.—Itis not 
error for the court to refuse to hear oral testimony on an application 
for a change of venue. Such testimony should be made by affi- 
davit.—S. C. 

90. Application for, what must state—An application for a change of 
venue in a criminal case must set forth specifically the reasons why 
the person charged with an indictable offense can not have a fair and 
impartial trial in the county in which the indictment was found, and 
must also be sworn to by the person so charged, else the court is not 
bound to hear, or receive or consider it.—S. C.........5.......4.. 

91. Same; certificate of clerk.—In a change of venue of a criminal case, 
the certificate attached to the transcript of the proceedings in the 
court from which the cause'is removed, must show in what court the 
matters certified occurred, and be authenticated under the hand of 
the clerk and the seal of the court. If there be no seal, it must be 
so stated, and the connection of the clerk with the court must be 
otherwise represented. — Williams v. State...... 0... cece eee eeeeees 

92. Change of venue in criminal cases; how often can be allowed.--The 
trial of a person charged with an indictable offense can be removed 
but once from one county to another.— Hx parte Dennis............ 

93. Agreement of counsel to change venue; effect of.—An agreement be- 
tween the attorneys for the defendant and the counsel for the prose- 
cution, that such a trial may be returned to the county from which it 
was removed presents no legal reason for demanding such return, 
and an application for mandamus to compel the court in which the 
indictment is pending to return the trial of the cause to the court 
from which it was removed, will be denied.—S. C................. 
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CRIMINAL LAW—Continvep. 
VotTiInc—ILLEGAL. 


94, Act to regulate elections, approved February 26, 1872; unconstitution- 
ality of. —The act entitled ‘An act to regulate elections in the State 
of Alabama,” approved the 26th of February, 1872, (as the same is 
published in the book of Acts of 1871-72, p. 15,) never acquired the 
force of law as a constitutional enactment of the general assembly 
of this State. The said act as published was never passed by the 
two houses of the general assembly, and is therefore without any va- 
lidity as a law of this State, and imposes no legal obligation on any 
body. An indictment, framed under said act, for illegal voting is 
void, and on appeal from a conviction had on such indictment, the 
judgment and sentence of the court below will be reversed and the 
defendant discharged.— Moody v. State..........ccceeeeeeeeee es 


WITNESS. 


95. Leading question; permitting or refusing to be asked; not revisable on 
error.—Leading questions rest in the sound discretion of the court, 
and the ruling of the court, in either permitting or refusing to per- 
mit such questions to be asked, can not be assigned for error.—Ad- 
IBA ATL OUOs MERLE 515 ca icoyejalvoreve bass eie/o.n (evs ee ale elavereud ete. Sst arareiersreteraerarensiene’s 478 

96. Witness, mode of impeaching; what charge as to, erroneous. —Where 
a witness is impeached, either by calling witnesses to depose to his 
general bad character, or by contradicting him, as to some statement 
alleged to have been made by him out of court, which he denies on 
his examination in court,—it is an error in the court to charge the 
jury to throw aside the testimony of such witness, and not to consider 
it, except in so far as it may be sustained or corroborated by other 
testimony in the cause.—S. C. 

97. Same; true rule as to impeachment of witness.—The true rule in such 
cases, is not to throw aside the evidence of a witness thus impeached, 
but to submit all that may be said by or for him, and all that is said 
against him, to the jury, to give to both such weight and credit as 
justice, in the particular case, may seem to demand.—S. C. 

98. Improperly overruling question ; when error without iyury.—Where an 
objection to a question proposed to a witness is improperly over- 
ruled, if the question be not answered, it is an error without injury. 
ge eT eee reer oer ee wer aie Rae Ito asl 157 

99. Latitude of examination by defendant of State’s witness.—Juries are not 
bound to give the same credit to every part of a defendant’s confes- 
sion, but may believe that which makes against him, and disbelieve 
that which makes in his favor; for this reason too great strictness. 
ought not to be observed in limiting the cross-examination of wilt- 
nesses in such cases.—Parke v. State...........sceeeeececees: voees 267 


CROP. 


1. Lien for advances ; when may be enforced by attachment.—A lien, cre- 
ated by contract, on the crop and stock of another for ‘eadvances ” 
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to assist in making the crop, is such a lien as may be enforced by 
attachment, as in case of attachment for rent.—Rev. Code, §§ 1860, 
1858, 2961 .— Mc Kinney, Surv. Part., v. Benagh.... 0.00... ceecees 

2. Same; when attachment not dissolved by death of defendant.—In such a 
case, the attachment is but process to enforce the lien; and on the 
death of the defendant in such an attachment suit and the insolvency 
of his estate, the lien thus existing is not dissolved, as to the proper- 
ty attached subject to the contract lien. The court should enforce 
such lien by ordering the sale of such property, at the same time 
judgment is rendered for the debt or demand secured by the lien.— 
8. ¢. 


See, also, MortGaGE. 


DAMAGES. 


1. Actual and punitive ; guide for assessing.—Punitive damages may be 
recovered for gross negligence. For a less degree actual damages 
alone should be assessed.—_M. & M. R. R. Co. v. Asheraft.......... 

2. Punitive; how assessed.—Punitive damages ought to bear proportion 
to the actual damages sustained. Wherever the assessment is mani- 
festly unjust, whether it is too small or excessive, the court, in the 
exercise of a wise and just discretion, should award a new trial. —S. ¢. 

3. Ascertainment of, after judgment nil dicit ; what evidence inadmissible.— 
In ascertaining the damages to which the plaintiff is entitled, after 
judgment by default or nil dicit in trover, evidence which can only 
mitigate the damages by subverting the judgment, is inadmissible.— 
ir Weill kkk sa KORE E Seba e CAEN SKOdeOY Ss eben Se RdHe es 

4, Ascertainment of, for conversion.—Where the quality of the goods 
converted is not shown, the jury assume that they were of the best 
quality.—S. C. 

5. In case of appeal for delay; how assessed.--The damages allowed by 
section 2774 of the Revised Code in appeals from justices, when taken 
for delay, must be imposed by the court, not by the jury.—Shorter, 


6. How arrived at in action against county for injuries for fall from bridge.— 
In an action against the county, to recover damages on account of 

’ injuries inflicted by a fall from a bridge built by contract with the 
commissioners court, the jury can not look to the wealth or poverty 
of the county or of the plaintiff, in making up the amount of their 
verdict. But they may consider the disabling effects of the injuries, 
w:hether past or prospective.— Barbour County v. Horn......... 444. 
7. Measure for breach of contract to deliver cotton. —The pecuniary liability 
on. & Contract to deliver eleven bales of cotton, weighing each five 
hundred sounds, is, when the contract is broken, the money value of 
the cotton 0% the day agreed upon for its delivery or payment, when 
no price is fixed in the contract.—Neel v. Clay...........0.eeeeees 
8. When chancery will allow, by way of hire. —Where one part owner of a 
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DAMAGES—ConTINvED. 


steamboat sold the entire interest to persons chargeable with notice 
of the rights of the other owner, which they and their vendor deny 
and repudiate, on a bill filed against them by such owner praying to 
have her interest established, and an account of the earnings, the 
defendants can not complain if her proportion of the reasonable hire 
of the boat during its detention be decreed to the complainant us 
GamAges.—GrANGN Y, COON. .....0:064 snc vcs 0t'09s0/1e ee aiee eisshansyatntas 
9, What allowed against sureties of sheriff, on indemnifying bond, for tres- 
pass.-—The sheriff having an attachment against the estate of McD., 
levied on the goods of W., and afterwards levied executions on judg- 
ments in the attachment suits against McD. on the same property, 
but refused to sell unless indemnified ; whereupon, the plaintiff in 
attachment, with sureties, entered into an indemnifying bond condi- 
tioned ‘‘to hold the sheriff harmless from all liability and damage 
in consequence of the levy,”—Held, that the obligors on such bond 
are liable in an action of trespass to the owner of the property, 
(where it was sold,) for the value of the property at the time of its 
seizure under attachment, with interest thereon to the time of the 
ee ere ee Terror ror errs rere 


DEEDS. 


1. What words of conveyance create statutory separate estate.—A deed 
made August 12th, 1865, conveying to a married woman in the State 
lands situate here, ‘for her sole and separate use and benefit,” cre- 
ates in her a statutory separate estate, governed by all the restrictions 
and limitations contained in the Revised Code for the regulation of 
the ‘‘separate estate of the wife.”—Denechaud v. Berrey............ 

2. Same; effect of words “for sole and separate use,” &c.—The words, 
‘‘for her sole and separate use and benefit,” contained in such a 
deed, do not change the character of the estate which the married 
woman takes thereby. By force of the provisions of the Code, that 
would be the legal effect of the deed, although it contained no such 
words.—S. C. 

3, Acknowledgment of conveyance; what defective. —An acknowledgment 
of a conveyance of land which does not recite that the grantor is 
known to the officer, is not in substantial compliance with the form 
prescribed by section 1548 of the Revised Code.— Merritt v. Phenia.. 
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4, Same; effect of.—But a certificate, written upon such a conveyance, . 


signed by an officer, that the maker appeared personally before him 
and acknowledged that he signed, sealed and delivered the foregoing 
deed to the grantee, is equivalent to the attest of one witness re- 
quired by section 1535 of the Revised Code.—S. C. 

5. Recording of conveyance; when operates as notice—The recording in 
the proper office of any conveyance of property, which may be le- 
gally admitted to record, operates as a notice of the contents of such 

conveyance, without any acknowledgment or probate thereof, and its 

due execution may be proved.—S. C. 
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DEEDS—ContTInveEp. 


6. Deed of trust; when has preference over judgment, &c.—-A deed of 
trust for valuable consideration, duly recorded, supersedes a judg- 
ment previously rendered, but on which no execution had issued at 
the date of the deed after the lapse of a term.— Whitfield v. Clark. . 555 

7. Deed; when will be reformed.—A father, after the death of his son, 
leaving a widow and minor children, conveyed by deed to his ad- 
ministrator land which the son had occupied several years under a 
parol gift, intending to subject it to the claims of his creditors‘and 
his wife’s dower, in the same manner as if the conveyance had been 
made before his death,—Jield, that on a proper bill by the widow, 
equity will reform the deed, allot the dower, and apportion to the 
family the statutory provision of five hundred dollars worth of the 
Rsterlr <= RNONS BtMMRONONS 5 sik os ost s sive oS oA wes Soe sid ed ds bee aeR 368 

8. Lost records of, dec. ; when may be substituted.—The lost records of 
deeds and other proceedings of the courts in this State, made during 
the late war, may be established and substituted under the act of the 
general assembly entitled ‘‘An act to authorize the substitution of 
lost records of judgments, and decrees of courts, and other records,” 
approved January 18, 1866.—Pamph. Acts 1865-66, p. 48, No. 18, 
PT nck be s6anse be eheei ans tse shis ees ader be cesccnan cons 48 

9. What regarded as deed.—An indenture of apprenticeship made by a 
probate judge, under section 1450 of the Revised Code, is to be re- 
garded as a deed, and when offered as evidence, its execution must 
be proved as other deeds. — Owen v. State. .......... 5c. cceeeeeeees 328 


DEBTOR AND CREDITOR. 


1. Debtor ; what disposition may make of property.—The owner of prop- 
erty, whether real or personal, may sell it to another person able and 
competent to buy it, if such sale is not made with fraudulent intent. 
PTT Te TTT PETITE eT Le rierr rerr 376 

2. Same ; insolvency of owner, when does not invalidate.—Though the 
owner of property may be insolvent, and largely indebted at the 
time, he may make a fair sale of his property to a relation, if the 
sale be made without fraud. These, though badges of fraud, are not 
conclusive proof of it.—S. C. 

3. Absolute sale ; when will not be treated as general assignment.—An ab- 
solute sale of land by a debtor to his creditor, in payment of a sub- 
sisting debt, when made in good faith and without fraud, can not be 
treated as a general assignment, unless the proof clearly shows that 
it was so intended.—S. ~ 

4. Principal debtor ; what contract with, by creditor, will not discharge sure- 

ty, unless injury is shown.—A creditor, having instituted suit against 

the principal debtor and his surety, afterwards, without the knowl- 
edge or consent of the surety, agreed with the principal, that on his 
paying a portion of the interest due and the costs, to dismiss the suit 
and indulge him further, without specifying any day or time to 
which indulgence was to be given. The agreement was carried into 
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DEBTOR AND CREDITOR—Continvep. 


effect and the suit dismissed. The principal debtor was afterwards 
adjudged a bankrupt, and obtained a discharge before the present 
suit,—//eld, that the surety was not thereby discharged, unless he was 
in fact injured by the agreement between the principal debtor and 
MEAT. TUL Us AEION OS oo 5 are ooo Sies ora wo Rie we He on ae 
5. Oreditor’s bill under section 3442 of Revised Code; when without equity. 


A bill filed under the provisions of section 3442 of the Revised Code, - 


by a judgment creditor whose execution is not satisfied, to subject 
to its payment property held in trust for his debtor, is wanting in 
equity unless it alleges a return of ‘‘no property” or a partial satis- 
MOGI OTLEY 2 RE NDONE Us EPUMICUV ES 6 5:5. sna in ve. 5i6 0 wiel’s ebb e'a brow aOR OS 

6. Same; what facts do not dispense with necessity of averment of return 
of ‘no property” on execution.—The fact that the judgment creditor 
was prevented from having execution at law upon his judgment, by 
certain military orders issued by the officer in command in this 
State, under the acts of congress commonly known as the reconstruc- 
tion acts, does not dispense with the necessity for a return of ‘no 
property,” so as to entitle the creditor to maintain a bill under sec- 
tion 3442.—S. C 

7. Satisfaction of judgment; what does not amount to, in favor of surety. 
A mere levy of an execution by the sheriff on property of the de- 
fendant, sufficient in value to satisfy it, is not a satisfaction of the 
judgment when the levy is released or abandoned without the con- 
currence of the plaintiff.—Summerhill v. Trapp...........00 cee 

8. Same.—The execution must be paid, or its payment defeated by the 
misconduct of the plaintiff, before a surety can complain. —¥S. C. 


DETAINER, UNLAWFUL. 


1, Tortious possession ; when may be basis of action of.—A tortious pos- 
session of land may become lawful by agreement of the parties, ex- 
press or implied ; and in that case unlawful detainer will lie to re- 
cover possession, upon demand in writing, after the termination of 
such lawful possessory interest.— Bates, Adm’r, v. Ridgeway........ 

2. Secondary evidence of demand in writing ; when admissible.—-In an ac- 
tion of unlawful detainer, secondary evidence of the demand in writ- 
ing can not be received until the proper predicate has been laid for 
its introduction.—S. (. 

3. Notice to produce demand in writing ; when not sufficient.—In such ac- 
tion, a notice to produce the written demand, given by the plaintiff 
to the defendant's counsel at the trial, is not sufficient in point of 
time, without proof that the paper is in court, or so near that it can 
be obtained without delaying the trial. ‘There is no presumption 
that the defendant or his counsel has it in court.—S. C. 

4. Misjoinder of parties plaintity.—_Where a complaint in unlawful de- 
tainer by two plaintiffs, seeking the recovery of the whole premises 
detained by a defendant, showed that the two plaintiffs were each 
separately in possession of the tract of land; that each separately 
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DETAINER, UNLAWFUL—Contimvep. 


rented his undivided interest in the lands to the same defendant, 
but at different times and upon different terms; that the terms of 
each lease had expired, and that each plaintiff had separately de 
manded possession of the undivided interest which he had rented 
to the defendant, and that the defendant refused to deliver posses- 
sion after such demand,—//eld, that it was bad, on a demurrer, for 
misjoinder of parties phaintiff.— Ware & Wilson v. Warwick........ 


DETINUE. 


1. Detinue for slaves ; when emancipation no defense to.—To an action of 
detinue for the recovery of slaves, commenced in 1852, it is no de- 
fense that the slaves were emancipated before the trial. — W ilkerson, 
PENN ML RIS oe os ig sein Wie aig lad Pv ep wd bee Us o0.c A walouewen 

Same; what will defeat action.—In such action, the plaintiffs right of 
recovery is defeated by the passage of his title to another before the 
trial, unless the defendant is a mere trespasser ; but not by its ex 
tinction on account of the destruction of the property, whether by 
death, emancipation or otherwise.—S. C: 


DOWER. 


1. Dower, claim of by widow ; does not destroy right to claim five hundred 
dollars out of insolvent estate-—-A claim of dower by the widow does 
not deprive her and the minor children of her husband of the home- 
stead exemption of $500 worth of land out of his insolvent estate, 
under Revised Code, § 2061.—McCuan v. Turrentine............. ‘ 


EJECTMENT. 


1. By what law governed.—An action of ejectment commenced in 1852 
is governed by the law of that action as it existed under Clay’s Di- 
gest. Such an action should be conducted as at common law, ex- 
cept the fictitious proceedings are abolished.— Wilkerson v. McDou- 


nanan icacioitnaatl 
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2. Proceedings in, as to declaration, &c.—In such an action, the ten- 
ant in possession, who is the real defendant, on being served with 
a copy of the declaration and notice, is required, under the consent 
rule, to confess lease, entry and ouster, and put in his plea of not 
guilty and insist upon his title only ; after this, he can not demur to 
the declaration. If the declaration is insufficient; it should be set 
aside and amended.—S. (. 

3. What title the plaintiff must have to entitle to recovery.—When this form 
of action is instituted for the recovery of a term for years, the plain- 
tiff must have a good title as against the defendant, both when the 
action is commenced and when it is tried, or else he can not re- 


cover. —S, Cc 
4. What will not support, against personal representative of decedent.—A 
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EJECTMENT—ContinveEp. 


plaintiff in ejectment can not recover against the personal represent- 
atives of a decedent on a parol gift of the land to him by the said 
decedent, though accompanied with the possession ; whether the con- 
sideration of the gift was the marriage of the plaintiff with his 
daughter or not.—Conn v. Prewilt...... ccc cece ccc cccccnscccsccess 


EMPLOYER—EMPLOYE. 


1. Common employer ; when not liable for injuries to servant occasioned by 
neglect of fellow-servant.—A common employer is not liable to his 
servant for injuries done to him through the negligence of his fel- 
low-servant in the pursuit of their common business, without fault 
on his part.—Ala. & Fla. R. RK. Co. v. Waller... on ccevncecccves 

2. Same.—He is liable, when the offending servant is incompetent in 
skill or prudence, within his knowledge, or his reasonable means of 
ascertainment.——S. C. 

3. Care required in selection of employes, &c.—Ordinary care and dili- 
gence in the selection and supervision of servants or employes is not 
sufficient. There must be due or reasonable care and diligence pro- 
portionable to the hazard of the business.—S. C. 

4, Fitness of servants; what plea as to, demurrable-—The defendant's 
supposition of the fitness of the engineer, as a reason for retaining 
him, is, as a plea to the action, subject to demurrer.—S. C 

5. What sufficient averment of negligence of servant.—In an action of 
damages against a railroad company, by an administrator, for inju- 

ries causing the death of his intestate, an averment in the complaint 
that the intestate received the injuries from which he died by a col- 
lision of the defendant’s trains, through the carelessness of its engi- 
neer in charge of one of them, is not subject to demurrer for an in- 
sufficient statement of facts.—S. C. 


ERROR AND APPEAL. 
I. WuHen Apprat LIES. 


1, From refusal to order rule why mandamus should not issue. —Where an 
application to show cause why a mandamus should not issue has been 
denied by an inferior court or judge, the petitioner may either take 
an appeal under the act of the 15th December, 1868, (Pamph. Acts, 
p. 410,) or he may renew his application to this court, setting forth 
under oath such a state of the case as shows that the court or judge 
who made the decision erred to his prejudice, and that he is entitled 
by the, case made before such court or judge to the relief he seeks. 
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2. When properly taken.—Where an action, founded on a promissory 
note, is tried on plea of the general issue and failure of considera- 
tion, if on the trial the note is excluded by the court as evidence, on 
the defendant's objection, the plaintiff may save the point by bill of 

exceptions, suffer a non-suit, and appeal to this court to have the 
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same set aside under section 2759 of the Revised Code.— Hubbard, 
SPO maPRALE IANS APUEIIOOD) MUG MOUS 25.© ise 9 io ats 's'5,0'S isd W drs RIDA olor Wig Aine DS 9 QR 491 
What judgment will not support.—A judgment of the circuit court 
granting a new trial under section 2814 of the Revised Code, is not 
such a final judgment as will support an appeal.—42 Ala. 31, 167. 
Nee ee ica oes Swe e isis sesh died ae ee cic eet ee eee 352 
4, Same.—Where a complaint contains a count on a special agreement, 
with the common counts, and a demurrer to the special count is sus- 
tained, and the parties go to trial on the common counts, and on the 
trial evidence offered by the plaintiff is excluded by the court, and, 
thereupon, the plaintiff excepts to the ruling of the court, and suf- 
fers a non-suit under section 2759 of the Revised Code, and appeals 
to this court to have the non-suit set aside, the decision of the court 
on the demurrer can not be reviewed on such appeal.— Durden v. 
OR hos Wines swe d Unk hire kes toi MA vemlawivie cies + s'nes Sys Aut 33 
When dismissed.—Where an appeal is taken from a decretal order, 
overruling a motion to dismiss a bill for want of equity, this court 
will of its own motion dismiss the appeal, unless the record shows 
that the consent of the opposite party or his attorney was obtained 
before the taking of the appeal.— Morganv: Jones....66. 00. e eee 250 
6 .Same.—An appeal taken during the session of the court, after the com- 
mencement of the term, which is made returnable to the then pend- 
ing term, will be dismissed on motion of appellees.——Rodgers v. Ab- 
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Il. Time anp MannrER OF TAKING APPEAL, AND HEREIN OF AFFIRMANCE ON 
CERTIFICATE. 
7. Appeal to supreme court; to what term returnable.—An appeal to the 
supreme court should be made returnable to the next ensuing term 
of the supreme court, after the appeal is perfected by the giving of 
security for costs of the appeal as required by the statute.— Rodgers 
PETIA 9 oa 9'0's in Wi GibGS 50's 3G ee 3 0 \es sib wh cs SNe rea bas saSue oer 466 
8. Same.—The law determines to what term of the supreme court an 
appeal is to be returned, and not the certificate of the clerk.—Shul- 
man, Goetter & Weil v. Brantley & Copeland... .......eecceceeeceeee 193 
9. Same; to what term appeals must be made returnable. —The appeal is to 
be made returnable to the next term of the supreme court after it is 
taken ; and such should be the citation in error served upon the op- 
posite party.—Rev. Code, § 3488, 3492.—S. C 
10. Appeal, clerk’s certificate of ; what should show.—The clerk’s certificate 
of appeal should show that an appeal has been taken, and when it was 
taken ; if it goes beyond this, it is surplusage.—Rev. Code, § 3485, 
3509 ; Sup. Court Rules, No. 22.—S. € 
11. Judyment; when not affirmed on certificate.—The judgment of the 
court below will not be affirmed on certificate, when it appears that 
the date of taking the appeal, as shown by the certificate, is subse- 
quent to the term of court at which the motion of affirmance is 
made.—S. C. 
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ERROR AND APPEAL—Cont1nveEp. 


12, Same; practice as to,—In such case, the cause wil] be permitted to 
be docketed, but it wil] not stand for trial until the next succeeding 
term of the court —Rev. Code, § 3498.—S. C. 

13. Cases modified and limited. — Cowles v. Frear, 43 Ala, 642; and Wil- 
lingham v. Harrell, 34 Ala. 680; modified and explained, as to ap- 
peals.—S. C. 

14. Judgment; when may be affirmed on certificate.—In appeals to the 
supreme court, the statute requires that the transcript shall be filed 
within the three first days of the court to which the appeal is taken. 
If this is not done the judgment may be affirmed on certificate.— 
Rev. Code, § 3499.—Jones v. Matthews. ..........0cccccccccnceees 559 

15. Same; when may be set aside.—And if such judgment is affirmed 
on certificate, the court may set the affirmance aside and reinstate 
the case, for good cause shown. But the motion for this purpose 
must be made during the term, and supported by affidavits showing 
satisfactory reasons why the transcript was not filed within the three 

first days after the call of the division to which the case belongs. — 
Rev. Code, p. 818, Rule 26.—S. C. 

16. Same; when judgment of affirmance on certificate will not be set aside.— 
If the affidavits submitted with the motion show that the transcript 
was made ready by tue clerk of the court below, as early as the com- 
mencement of the term of this court to which the appeal is taken, and 
that the cause belongs to the third division, which by order of court 
was set to be called on Monday, the: 5th day of February after the 
commencement of the court on the first Monday in January in the 
same year, and the judgment of affirmance is taken on certificate, on 
the 10th day of said month of February,—then the failure to file the 
transcript, because the same was not sooner furnished by the clerk 
than the commencement of the term, is not a satisfactory reason to 
set the judgment of affirmance aside. Such delay is not a compli- 
ance with the rule of practice prescribed by this court. 


PRACTICE. 


17. Bankruptcy of party after appeal to supreme court; when not sufficient 
ground to set aside judgment.—If a party becomes bankrupt after the 
submission of a cause in the supreme court, the judgment will not 
be set aside, but will be rendered as of the date of the submission. — 
ET MC sia ane peek hd Neha paNsey Awe eme eae Ge oie 529 

18. Same; what not sufficient evidence of bankruptcy, &e.—A mere sug- 
gestion, on informatfon and belief, by the appellant, that the appel- 
lee has become bankrupt since the appeal, but before judgment ren- 
dered in this court affirming the judgment of the court below, will 
not authorize any action by the supreme court.—S. C. 

19. Presumptions in favor of judgment below.—The evidence must be 

confined to the issue or issues made on the trial; and when the record 

fails to show what issue was joined between the parties, it wi]] not 
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be presumed that there was an issue which forbid the exclusion of 
testimony apparently irrelevant.——Hill v. Smith........ {eeu veadeee 

20. Same.—The charges of the court must be confined to the issues and 
the evidence before the jury on the trial; and where the record fails 
to show what the issues were, and all the testimony is set out in the 
bill of exceptions, this court will not presume that there was not an 
issue to which the charges were applicable, if the evidence tends to 
support the charges, when the appellant comes here to set aside ; 
non-suit taken in the court below.—-S. ( 

21. Error; when not eause of reversal,—Where the record shows that 
upon the case made on the trial below the plaintiff is not entitled to 
recover, a reversal will not be allowed though error may have inter- 
vened in the proceedings in the court below. Wilson v. Bozeman. . 

22. Practice as to writs, in exercise of jurisdiction over inferior tribunals, 
&c.—The appellate jurisdiction of this court is exercised under such 
restrictions, not repugnant to the constitution, as may from time to 
time be prescribed by law ; but the legislature has no power to pre- 
scribe the mode or manner in which it must exercise its power to 
issue writs of injunction, mandamus, habeas corpus, quo warranto, and 
such other remedial and original writs as may be necessary to give it 
‘‘a general superintendence and control of inferior jurisdictions,” 
It is the duty of this court, to enable it to carry out the powers 
with which the constitution has invested it, of exercising *‘¢ 
general superintendence and control of inferior jurisdictions,” to 
adopt such course of proceeding as will make its control complete,— 
Pe eT oUTT TPT TT eet Tree eee ea ees P 

23. Rehearing.—Under the circumstances of this case, a certiorari was 
allowed to bring up matter of record to show jurisdiction of this 
court to entertain the appeal, and in support of the motion to set 
aside order of dismissal.— Morgan v. Jones........66. 00 cee eee 

24, Cause submitted without argument or brief ; when errors assigned will be 
considered abandoned.—When a cause is submitted ‘‘by consent” with- 
out argument, and no brief is furnished the court by the appellant 
in support of the assignment of errors, it will be presumed that the 
assignment of errors is not insisted on, and this court will not feel 
bound to consider them.—Dix & Wilkerson v. McDougal........... 

ESTATES OF DECEDENTS, AND HEREIN OF INSOLVENT ES- 
TATES. 


1. Probate court ; when obtains jurisdiction to order sale of decedent's lands 
for distribution.—An application to the probate court by an executor 
or administrator of a deceased person to sell the lands of the estate 
for distribution is, essentially, a proceeding in rem, and when the 
court has acquired jurisdiction by a petition filed containing the 
jurisdictional facts, an order of sale will not be void for errors that 
may intervene in the after proceedings of the case. — De Bardelaban v. 
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ESTATES OF DECEDENTS, &c.—Continvep. 


2, Void order of sale ; who may petition to have set aside.—If, however, the 
petition is insufficient to give the court jurisdiction, the order of sale 
and a sale niade under it will be void, and may be set aside and va- 
cated in the court by which the order was made, on the application 
of any person or persons interested in, or prejudiced by, said order 
of sale.—S. (. 

3. Jurisdiction ; what construction will be put upon words used in petition, 
to uphold.—The petition need not pursue accurately the Janguage of 
the statute ; any words that necessarily convey to the mind all that 
the statute requires will be sufficient, and the words used should be 
construed liberally and favorably, to sustain the jurisdiction of the 
court and the validity of the order of sale.—S. C 

4. County in which lands are situate ; what description of lands will support 
jurisdiction.—If the petition omits, in words, to state that the lands 
are in the county, or within the jurisdiction of the court in which 
the application is made, yet, if such a description is given as to 
leave no real difficulty in identifying the lands intended, it will be 
sufficient, especially if no objection is interposed before the final 
order of sale is made.—S. C. 

5. Decedent, sale of lands of; when order for not void.—-An executor’s or 
administrator’s sale of the lands of a decedent, under order of court, 
to pay debts, is not void, if it appears from the record of the pro- 
ceedings on the application in the probate court for such order, that 
a proper application or petition made by such executor or adminis- 
trator was filed in the proper court, and that the parties interested 
had proper notice of the application before the order was granted, — 
Rev. Code, § 2222; 41 Ala. 26, 39.—Spragins v. Taylor..........++ - 

6. Same; jurisdiction of probate court to order sale; when attaches.—The 
filing of the application or petition for the order of sale by the ex- 
ecutor or administrator, containing the proper allegations, and de- 
scriptions of the land and parties, as required by the Code, gives the 
court jurisdiction to hear and determine the case by order or de- 
cree.—S. C. 

7. Same; effect of irregularities after jurisdiction attached.—And what- 
ever irregularities may intervene after jurisdiction attaches by filing 
the application for sale, are but errors, and they do not render the 
judgment of the court void for want of jurisdiction; unless it is 
shown that there has been some neglect of a statutory requirement, 
which declares the proceeding void on that ground.—Rev. Code, § 
2225.—S. C. 

8. Same.—The facts, that the petition or application is signed in the 
name of the petitioner ‘‘by his attorney;” that the petition or appli- 
cation is not verified on oath; that no guardian ad litem was appointed 
for the minors interested in the estate to be sold before the hearing, 
or that the report of the sale was not verified by the oath of the 
petitioner, do not render the sale void or defeat the jurisdiction of 
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ESTATES OF DECEDENTS, &c.—Continvep. 


the court. These are but irregularities or errors which do not ren- 
der the judgment or order of the court a nullity.--S. C. 

9. Revised Code, § 2221; what allegation equivalent to the word ‘  equita- 
bly” used therein.—An allegation in a petition to the probate court 
for an order to sell the land of a decedent under section 2221 of Re- 
vised Code, that the same can not be “fairly” divided, &c., is equiv- 
alent to saying that it can not be ‘‘equitably” done.— Warnock v. 
Ss ta ee Sear eaGy buck hudawene nats Ev Re pence 46% 

10. Decree; for what reason, not void.—A decree for the sale of the land 
of a decedent, and of confirmation of such sale, are not void because 
rendered by a probate court of the late insurrectionary State govern- 
Eee eee Ce SIE aie via oie Ret) SIS A dloelele thie SOA ale Seen 463 

11. When has not jurisdiction to decree money value of support allowed by 
will, &c.—A distributee was entitled to support out of an estate, free 
of charge during the time it was kept together, but did not receive it, — 
Held, that on settlement by the executor, the probate court had no 
jurisdiction to ascertain its money value, and decree the amount to 
her in the distribution.— Montgomery, Ev’or, v. Bowen. ............. 343 

12. Evempt property of decedent ; what, child may claim.—If a person die, 
in this State, and leave no widow, and but a single child, who is his 
sole and only heir and distributee, five hundred dollars worth of the 
land of the deceased is exempt from the payment of such decedent’s 
debts, for the child’s use.— Hudson v. Stewart..............00.05. 204 

13. Same; rights of child when estate is insolvent.—And when the estate 
is insolvent, and it becomes necessary to sell the estate for the pay- 
ment of debts, the land so exempt should be laid off and set apart 
for such child, in the manner required by the statute. And if the 
the land can not be divided, it must be sold, subject to this claim 
of exemption.—Revised Code, § 2061, Cl. 6. S.C. 

14, Same.—And if, when the land is so offered for sale, it fails to sell 
for five hundred dollars, the sale should not be confirmed, as the child 
is entitled to the five hundred dollars or the land.—S. C. 

15. Same ; proof of insolvency of estate; what competent evidence to prove. 
On an application by petition, in favor of such child, it is not nec- 
essary, in order to show the insolvency of the estate, that there shall 
be a judgment of insolvency in the probate court, but it is enough, 
‘twhen the estate is ascertained to be insolvent, upon evidence satis- 
factory to the probate judge.”—Revised Code, § 3539, G. p. 671. 
8. C. 

16. Same.—On such an issue of insolvency, vel non, the evidence of the 
administrator is competent, without a judgment of insolvency, and 
it should not be rejected.—S. C. 

17. Same ; petition of child should not be dismissed for irregularities, &e.— 
When the petitioner is a female and a minor, her petition should not 

be dismissed for any irregularity or informality, which would be 

amendable. The court should direct the petition to be properly 
amended, if it was deemed insufficient. Its dismissal is to be looked 

upon with grave disfavor, in such a case.—S, (7 
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ESTATES OF DECEDENTS, &c.—Continvep. 


18. Insolvency, decree of ; what does not annul.—The omission of credit- 
ors to file their claims against an estate duly declared insolvent, can 
not annul the decree of insolvency.—McCuan v. Turrentine........ 

19. Dower, claim of by widow; does not destroy right to claim five hun- 
dred dollars out of insolvent estate.—A claim of dower by the widow 
does not deprive her and the minor children of her husband of the 
homestead exemption of $500 worth of land out of his insolvent es- 
tate.—S. C. 

20. Homestead exemption ; what does not deprive widow of.—An adminis- 
trator, shortly after the death of the intestate, obtained an order for 
the sale of his lands for the payment of debts, sold them, and had 
the sale confirmed. Afterwards, but before the payment of the pur- 
chase-money, he reported the estate insolvent. A conveyance was 
subsequently made to the purchaser, and on the final settlement of 
the insolvent estate a balance was distributed to the heirs, because 
of the omission of the creditors to file their claims,—Held, that the 
widow and children were not thereby deprived of their homestead 
exemption of $500 worth of land.— 8. C. 

21. Claim ; what not such as required to be presented within nine months 
of declaration of insolvency, &c.-—-A promissory note, upon which a 
suit is pending at the time an estate is declared insolvent, is not 
such a suit as is required to be verified by affidavit and filed against 
such estate within nine months after the declaration of insolvency. 
Such suit, on revival, may proceed to judgment, and the judgment 
may be certified and filed as required by the statute. An objection 
by plea in abatement for a failure to file such note before judgment, 
is not sufficient to abate the suit.— Waller, Adm’r, v. Nelson...... 

22. Revival of suit ; within what time may be made,—A motion to revive 
a suit pending in court, after the death of the plaintiff or defendant, 
comes in time, if made within eighteen months after the death of the 
plaintiff or defendant, or within eighteen months after the death or 
removal of the personal representative, when the first representative 
died before revival in his name. The mere suggestion of the death 
of the deceased party upon record is sufficient motion for this pur- 
pose, in order to remove the bar of the statute.—Revised Code, 
§ 2542 ; 35 Ala. 79. & C. 


See JUDGMENTS AND DEcCREES, 12. 


EVIDENCE. 
I. ADMISSIBILITY AND RELEVANCY. 


1. Indictment, original of ; when admissible evidence.—In an action of 
damages for causing the plaintiff to be indicted for perjury, the 
original indictment is receivable in evidence unless it appears that 
the final record has been completed.— Watts v. Clegg.............. 

2. Same; how may be authenticated.—It may be authenticated by the 
verbal testimony of the clerk.—S. C. 

3. Judgment of acquittal ; effect of.—In such a case, the minute entry of 
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EVIDENCE—ConTINvuep. 


the judgment of acquittal in the prosecution for perjury is not res 
inter alios acta.—S. C. 

4. Declaration made by persons leaping from car to avoid injury; when 
and for what purpose admissible.—The plaintiff having received his 
injuries by leaping from the car, while others who remained tside 
were not hurt, it is proper for him to prove that others besides him- 
self did the same, and also their declarations at the time of their 
reasons for so doing, to show the reasonableness of his conduct and 
to avoid the charge of contributory negligence.—M. & M. Rh. R. Co. 
a ee Pen irriei eee eerie ein oie wine nine vets sere smioren 16 

5. Running off of train consecutively before accident ; when legitimate evi- 
dence.—In an action by a passenger to recover damages for personal 
injuries occasioned by a run-off, evidence that the train on which 
the accident occurred and of which witness was conductor, had run 
off the track seven or eight times within a month before the acci- 
dent, is admissible.—S. C. 

6. Insolvency of decedent's estate ; what competent evidence of.—On peti- 
tion by a child for the exemption provided for by clause 6 of section 
2961 in case of insolvency, it is not necessary, in order to show the 
insolvency of the estate, that there shall be a judgment of insolvency 
in the probate court, but it is enough, ‘‘when the estate is ascer- 
tained to be insolvent, upon evidence satisfactory to the probate 
judge.”—Revised Code, § 3539, G. p. 671. Hudson v. Stewart...... 204 

7. Same.—On such an issue of insolvency, vel non, the evidence of the 
administrator is competent, without a judgment of insolvency, and 
it should not be rejected.—S. C, 

8. Original undertaking, &c.; what evidence inadmissible. —Where money 
is advanced to A, on the request of B, if the party by whom the 
money is advanced directs his clerk, in making the entry on his 
books against A, to enter opposite the name of A, ‘‘B responsible,” 
and B, in an action against him for the money, pleads the statute of 
frauds, the plaintiff can not introduce such direction and entry as 

evidence in his own bhehalf.— Morse v. Bell, Moore & lo............ 498 
9. Declaration of conductor of rail road train ; for what purpose inadmis- 

sible.—In an action for damages against a rail road company for in- 

juries to the person, declarations made by the conductor of the train 

to a passenger, a moment before the accident, of the bad condition 

of the road and his train having run off the track five consecutive 

times next preceding the present trip, are not admissible in proof of 

negligence, either as res geste, or as admissions of an agent binding 

on the principal.— _M. & M. R. R. Co. v. Asheraft........ 06.6600. 16 
10, Evidence of payment by executrix on debt of testator ; when competent.— 

Evidence of partial payments by an executor upon a note made by 

his testator, is competent to show an admission on the part of the 

executor that the claim had been duly presented.— Tuylor, Ex’r, v. 

Barc ee OR i ern ks «lenis Giewseselss sis Bits toasvsve ossavaie bietsleue wae ane 24 
11, Same ; evidence of wealth or poverty of plaintiff or defendant irrelevant ; 
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EVIDENCE—ContInvep. 


evidence of disabling effect of injury is material.—In an action against 
the county, to recover damages on account of injuries inflicted by 
a fall from a bridge built by contract with the commissioners court, 
the jury can not look to the wealth or poverty of the county or of 
the plaintiff, in making up the amount of their verdict. But they 
may consider the disabling effects of the injuries, whether past or 
prospective.—S. C. 


II. Cuarce—Uron EFrect or. 


12. Charge to jury ; what erroneous.—A charge that requires the court 

6 to determine what the evidence proves, should be refused. Admit- 
ting the evidence to be true, it is the province of the jury, and not 
of the court, to find or determine what it proves.—Marx v. Bell, 
EG AiG oi rd Sn pou eines mpi hank a OKs vag en ae eee 497 

13. Same.—A charge which assumes the truth of evidence, and with- 
draws the consideration of its credibility from the jury and instructs 
them that they must find for the defendant, is an invasion of the 
province of the jury, and necessarily erroneous.—David v. Malone... 428 


Il. Notice to Propuce, 


14. Notice to produce demand in writing ; when not sufficient.—In unlawful 
detainer, a notice, to produce the written demand, given by the plaintiff 
to the defendant’s counse] at the trial, is not sufficient in point of 
time, without proof that the paper is in court, or so near that it can 
be obtained without delaying the trial. There is no presumption 
that the defendant or his counsel has it in court.— Bates v. Ridgway 611 


IV. Marrers Jupicratyy Noticep. 


15. Journals of two houses of general assembly ; courts will take judicial no- 
tice of, for purpose of ascertaining whether a law was passed in accord- 
ance with constitution.—The journals of the two houses of the general 
assembly are public records, of which the courts will take judicial 
notice, and if it appears from said journals that an act was not passed 
according to the forms of the Constitution, it will be declared not to 
haye the force of law.— Miller v. State............cccccccecceccees 115 


V. Paron AND WRITTEN. 


16. Parol evidence, in aid of memorandum of sale, &c., under § 1863, Re- 
vised Code; what not admissible.—Where the recitals of the written 
memorandum of a sale of land, are not sufficient to take sale from 
without the influence of the statute of frauds, parol evidence can not 
be let in to cure the defects of the memorandum.—Carroll v. Powell, 

Pee ALLO eS ict te aa tbl ass Weaietdrbyuiecd wien «6 /ay% sh oletarpes weave cnalornpale Or omye 298 
17. Parol evidence, when admissible ; in aid of indenture of apprentice- 
ship.—On the trial of an indictment, under section 3690 Revised 
Code, for enticing, decoying or persuading an apprentice to leave 
the service or employment of his master, if an indenture of appren- 
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EVIDENCE—ContInvuEp. E 


ticeship is offered by the State, to prove that the person charged 
to have been enticed, &c., was an apprentice, and the name in the 
indictment is George Blair, and in the indenture he is called a cer- 2 
tain boy, named George, this is not a variance, but a defective de- 

scription that may be aided by parol proof.—Owen v. State........ 328 


VI. Prrary anv SECONDARY. 


16. Contents of letter; when secondary, evidence of, improper.—Where a 


letter of one of the parties becomes important evidence on the trial . 
of a cause, if objected to, its contents ought not to be proved, by the 
oral evidence of a witness, unless it be first shown that the letter 
itself can not be had, or is lost or destroyed.— Bogan v. McCutchen. . 493 9 


17. Same; what must be proved as to possession of.—If it be doubtful 
whether it be in the possession of the person to whom it was ad- 
dressed, or of the party who wishes to use its contents as evidence, 
it must be shown that after due diligence has been used, it can not 


18. Secondary evidence; what necessary to uuthorize admission of.—What 
the law requires, before secondary evidence can be given of the con- 
tents of a paper, supposed to be lost or destroyed, is, in the language 
of 1 Greenl. Ev. § 558, ‘‘a bona fide and diligent search,” that will 
enable a party to testify that it can not be found, and that he hon- 
estly believes it to be either lost or destroyed. If the paper was 
supposed to be of little value, a less degree of diligence will be de- 
manded, as it will be aided by the presumption of loss which this 
circumstance affords.—S. C. 

19. Person in whose custody lost paper belonged, must generally be called to 
account for loss of.—If it belonged to the custody of a certain person, 
or may be presumed to have been in his possession, he must, in gen- 
eral, be called and sworn to account for it, if he is within the reach 
of the process of the court; and so, if it might or ought to have 
been deposited in a public office, or other particular place, that office 
or place must be searched. —S. C. 

20. Secondary evidence of lost instrument required to be stamped ; when 
admissible. —Where a contract requires a United States revenue stamp, 
it may be affixed and cancelled by any of the parties. If this is not 
done at the date of its execution, the instrument can not be received 
in evidence, and though lost, secondary evidence of its contents can 
not be admitted. The omission must be supplied in the manner 
provided by the revenue law. — Turner v. Stale. ......... 6600 e eee es 549 

21. Unlawful detainer ; secondary evidence of demand in writing, when in- 

adnissible.—In an action of unlawful detainer, secondary evidence 

of the demand in writing can not be received until the proper predi- 

cate has been laid for its introduction.—-Bates, Administrator, v. 
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EVIDENCE—Conrrnvep. 


VII. Rercorps anp JUDGMENTS. 


22. What may be substituted under act approved Jan. 18th, 1866.—The 
lost records of deeds and other proceedings of the courts in this 
State, made during the late war, may be established and substituted 
under the act of the general assembly, entitled ‘‘an act to authorize 
the substitution of lost records of judgments, and decrees of courts, 
and other records,” approved January 18, 1866.—(Pamph. Acts 1865, 
1866, p. 48, Act No. 18.)—Smith et al. v. Ivey..... 0... cece eee: 

23. Judgment nil dicit in trover ; conclusiveness of.—In nnuahelin: pes 
damages to which the plaintiff is entitled, after judgment by default 
or nil dicit in trover, evidence which can only mitigate the damages 
by subverting the judgment, is inadmissible.—Curry v. Wilson.... 

24. Judyment of acquittal of defendant, effect of as evidence in action on 
the case by defendant against prosecutor for causing indictment.—In an 
action of damages for causing the plaintiff to be indicted for per- 
jury, the minute entry of the judgment of acquittal in the prosecu- 
tion for perjury, is not res inter alios acta.— Watts v. Clegg........« 

25. Decree of court held during rebellion ; when collection of, will be enforced 
in present State courts.—Mrs. F. and her husband, on the 17th day of 
June, 1861, obtained a decree in a chancery court, held under the 
rebel authority, in the county of Greene, in this State, for the use of 
Mrs. F., as her separate estate, under the will of her father, made in 
1838, against O., sheriff, for an improper levy and sale of her prop- 
erty, for $5,227.48. On this decree execution was issued, and re- 
turned ‘‘no property found” against O., who was insolvent,—Held, 
that a court of chancery will entertain jurisdiction to enforce the 
collection of said decree, in the name of the husband and wife in a 
proper case, as for her separate estate at common law, when the mar- 
riage was before our statute upon the separate estate of wife.—Kirk- 
ONY ON NOMRS, Sesh s tc Gialais¥ via lover ctavele aueva\oVe/e afal@lele aw wats clerapecalee aiaMaToNetory 

26. As to effect of judgments rendered in Confederate courts, and what 
will not be disturbed by courts of present State government— 


See Wise v. Norton, 214—2d and 3rd Head-notes. 


For evidence relating exclusively to Croat Law, see that title. 

EXECUTION. 

1, What must be alleged as to, to maintain creditors bill under § 3442, Rev. 
Code.—A bill filed under the provisions of section 3442 of the Revised 
Code, by a judgment creditor whose execution is not satisfied, to 
subject to its payment property held in trust for his debtor, is want- 
ing in equity unless it alleges a return of ‘‘no property,” or a partial 
satisfaction only.— Mixon v. Dumklin....... 0.0 ccc cecceccees ora 

2. Supersedeas of ; by what court issued and where returnable.—A proceed- 

ing by supersedeas is in the nature of an audita querela, and, as such, 

should be granted out of the court where the record, upon which it 
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EXECUTION—Continvep. 


is founded, remains, or be returnable in the same court.— Payne v. 
NG Ah ehhe brew cahG Abe HESSASKD CoEN 6S Wes Sas kw'd de adensnee 

3. From probate court against sureties of administrator ; what necessary to 

authorize issue of.—An execution from the probate court is improper- 

ly issued against the sureties of an administrator, without a return 
of ‘‘no property” against the administrator, made to a regular 

term.—S. C. 

Same; rule where sheriff is ex-officio administrator.—The sheriff’s offi- 
cial bond becomes an administration bond when the administration 
of an estate is committed to him ex-officio, and bis sureties are liable 
to an execution for his default, without a previous suit on the bond, 
as other sureties of administrators.—S. C. 

Judgment on which execution has not issued ; what has preference over, &c. 
A deed of trust for valuable consideration, duly recorded, supersedes 
a judgment previously rendered, but on which no execution had is- 
sued at the date of the deed after the lapse of a term.— Whitfield et 
Bem INN Ee Mes Me Pees 5 ace Radu taakssuenbabites Visacsaet 
6. What destroys lien of execution.—The lapse of a term destroys the lien 

obtained by an execution in the hands of the sheriff at the death of 
the defendant, and prevents the issue of a subsequent alias.—S. C. 

7. Sale of land under execution ; when will be enjoined at instance of mort- 
gage.—Equity will enjoin a sale of land under a judgment and execu- 
tion to which it is not subject, at the suit of a mortgagee or trustee 
in a deed of trust.—S. (. 

8. What not satisfaction of.—A mere levy of an execution upon property 
sufficient to satisfy it, is not a satisfaction of the judgment. —Summer- 
RL MEREMED aa ats ced sarees ache KGS so wael ows ewe panceenand 

9. Supersedeas of execution, &c.—A petition praying to have an execution 
quashed, should be accompanied by a copy of the execution, or oth- 
erwise contain an accurate description of it. Without this the petition 
is bad for uncertainty.—S. ( 


a 


EXECUTORS AND ADMINISTRATORS. 


1. Evecutrix, action against; what amendment permissible.—Where the 
action is against an executrix, and the complaint 1s on a note made 
by her, as executrix, to which a demurrer is filed, because it does not 
show any cause of action against her, as executrix, the complaint 
may be amended by adding counts, stating an indebtedness by testa- 
tor, in his life-time, and striking out the count on the note described 
in the original complaint.— Taylor uw Perry..........22200.ceeeees 

2. Same; interest, payment of by, on note of testator ; when removes bar of 

statute of limitations and equivalent to presentation.—Payments of inter- 

est by an executor or administrator on a note, made by the testator 
or intestate, in his life-time, before the bar of the statute of limita- 
tions is complete, are partial payments under § 2914, Revised Code, 
and will remove the bar to the suit, which, without such payments, 
would be a good defense to the action. Such payments are, also, an 
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EXECUTORS AND ADMINISTRATORS—Conrt1nvep. 


admission, on the part of the executor or administrator, that the 
claim had been duly presented.—S. C. 

3, Same; promissory note given by, for debt of testator ; effect of. —A prom- 
issory note given by an executor or administrator, for a debt of the 
testator or intestate, is neither a payment nor an extinguishment of 
such debt. At most, it only suspends the right of action on the orig- 
inal debt, until the maturity of such note. The transfer of such a 
note by delivery, operates to pass to the holder the real interest in 
the original debt, and, under § 2523, Revised Code, authorizes and 
requires him to sue for its recovery in his own name.—S. C. 

4, Payments of interest on new note; effect of, on original debt.—Payments 
of interest on such a note, are, in legal effect, partial payments upon 
the original debt, and preserve 1t from the influence of the statute of 
limitations.—S. (. 

5. Erecutor ; when entitled to compensation outside of commissions on re- 
ceipts and disbursements.—Where the will requires the widow, as ex- 
ecutrix, to keep the estate together, and ‘‘to work it,” as though the 
testator were alive, she is entitled to reasonable compensation for 
doing so, independent of commissions for receipts and disburse- 
ments. Although such compensation may not, strictly speaking, be 
a preferred claim, yet it is to be paid before the ordinary debts of 
the testator, in case of insolvency.— Waller, Adm’r, v. Ray et al..... 498 

6. Executor ; when should not be charged with promissory note not collected 
by him.—An executor should not be charged with the amount of 
promissory notes payable to his testator, because they remain in his 
hands uncollected, when it is shown that the maker claimed a larger 
amount against the estate on a contract with the testator for work to 
be done, which was done, and that an attorney, whom the will re- 
quested should be consulted on such matters. advised against suing 
on the notes. — Bowen et al., Ex’rs, v. Montgomery, Bx’r...... ieicue ae 

7. Executor ; what currency was not bound to apply to his own compensa- 
tion during late war.—An executor during the late war was not obliged 
to appropriate Confederate currency, received from the sale of crops 
and other products, in satisfaction of his services to the estate. If 
he improperly disposed of the property, he ought to have been 
charged with waste.—S. G, 

8. Evecutor; what sale by, within statute of frauds.—A sale of lands at 
auction, by one claiming to sell as executor, under a power in the 
will of his testator, is within the statute of frauds.——Carroll v. Powell. 298 

9. Same ; what not sufficient written memorandum under section 1863 of 
the Revised Code to take sale out of statute of frauds.—-A written mem- 
orandum of such a sale, in the words and figures following; to-wit : 
“Sale bill of the estate of John Anderson, deceased, March 14th, 
1868. 80 acres of land, east half of the southeast quarter of section 
twenty-four, township eleven, range six, bought by A. Carroll, at 
$400,” is not a sufficient memorandum under section 1683 of the Re- 

vised Code, to take the sale out of the statute of frauds.—S, C. 














776 INDEX. 








— —————$————_____.. 


EXECUTORS AND ADMINISTRATORS—ContrInvuEp. 


10. Executor; when not chargeable with rent for which security was not 
taken.—Where an executrix was authorized by the willof the testator 
‘**to work the place” as if the testator were alive, and invested with 
a large discretion as to the management and conduct of the estate, 
she will not be liable, notwithstanding section 2706 of the Revised 
Code, to account for rent of lands for which she took no other secu- 
rity than the note of the lessees, who were then reputed solvent, but 
afterwards became insolvent, whereby she failed to collect the rent. 
NE I ese a si eendpendcdsou ss -csdvasdande 468 

11. Administrator ; what settlement by, final and not liable to collateral im- 
peachment.--When an executor or administrator resigns, and makes 
the settlement required by section 2232 of the Revised Code, such 
settlement is to be regarded as the final settlement of the out-going 
executor or administrator, and it can not be collaterally impeached, 
in the subsequent administration of the estate.—S, C 

12. Same; duty of probate court in such settlement.—On such settlement, 
it is the duty of the court to examine and audit the account of the 
out-going executor or administrator, and to require him to produce 
satisfactory evidence of the correctness of each item on the credit 
side of the account, whether exceptions be or be not filed to the 
same.—S. G 

13. Same; who are proper parties on such settlement.—The parties to such 
a settlement are the heirs-at-law of the deceased, and the legatees or 
distributees, as the case may be, the administrator de bonis non of the 
testator or intestate, and, it the estate has been declared insolvent, 
the creditors are also proper parties.—S. C. 

14. Administrator de bonis non; when not chargeable with items improp- 
erly allowed, &c., on final settlement of administrator in chief.—Where 
the administrator de bonis non appears on such settlement, and exam- 
ines the accounts, and, without filing exceptions, consents that the 
same may be allowed, this is not sufficient, on any subsequent set- 
tlement, to charge him with negligence, unless it clearly appears 
that said account, or items in it, were improper and should have been 
disallowed, and that he omitted to file exceptions from motives of 
bad faith.—S. C. 

15. Exceptions to account of administrator of insolvent estate ; when must 
be final, &c.—Where the administrator of an insolvent estate files his 
accounts for a distribution among the creditors, no exceptions can 
then be made that might have been made at any previous settlement, 
or when the estate was declared insolvent.—S. C. 

16. Objection to voucher; what properly overruled.—The supreme court 
can not say there was error in overruling an objection to an entire 
voucher, part only of which was proved.— Bowen et al. v. Montgomery. 351 

17. Release of purchaser from bid, by administrator.—If an administra- 

tor, at a public sale of the personal property of the estate, agree to 

release a purchaser from his bid, it is immaterial so far as the pur- 
chaser is concerned whether he intended thereby to take the property 
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EXECUTORS AND ADMINISTRATORS—Conrinvep. 


as his own, or to hold it as the property of the child. In either case, 
he can not afterwards repudiate his agreement, and resell the prop- 
erty for a less sum and charge the first purchaser with the difference. 
PN 5556. 0s cere rns se sdesehsdeeberweeskehanenwe 


EXEMPT PROPERTY. 


1. Homestead exemption ; what does not deprive widow of.—An adminis- 
trator, shortly after the death of the intestate, obtained an order for 
the sale of his lands for the payment of debts, sold them, and had 
the sale confirmed. Afterwards, but before the payment of the pur- 
chase-money, he reported the estate insolvent. A conveyance was 
subsequently made to the purchaser, and on the final settlement of 
the insolvent estate a balance was distributed to the heizs, because 
of the omission of the creditors to file their claims,—Held, that the 
widow and children were not thereby deprived of their homestead 
exemption of five hundred dollars worth of land.—McCuan v. Tur- 
(ORS ae Rar ea ee ee eee eS 

2. Same; language in mortgage, what not held to apply to.—A mortgage 
of lands which conveys the property generally, and in the conditional 
part empowers the mortgagee ‘‘to take possession of said property, 
reserving alone the amount of land which the law exempts as a 
homestead,” and the same sell, &c., does not convey the homestead 
nor authorize a decree of foreclosure against it.—Ray v. Wragg.... 

3. Same; how set apart.—The quantity and value of the land to be set 
apart should be ascertained from sections 2880 and 2884 of Revised 
Code, notwithstanding the mortgagor had become bankrupt, and had 
purchased the property, subject to the mortgage at sale by his as- 
signee in bankruptcy.—S. C. 

4. Exempt property of decedent; wha', child may claim.—If a person die, 
in this State, and leave no widow, and but a single child, who is 
his sole and only heir and distributee, five hundred dollars worth of 
the land of the deceased is exempt from the payment of such deced- 
ent’s debts, for the child’s use.—Hudson v. Stewart. ......... 000000 

5. Same; vights of child when estate is insolvent.—And when the estate 
is insolvent, and it becomes necessary to sell the real estate for the 
payment of debts, the land so exempt should be laid off and set 
apart for such child, in the manner required by the statute. And if 
the land can not be divided, it must be sold, subject to this claim of 
exemption.—Rev. Code, § 3061, cl. 6.—S. ¢. 

6. Sume.—And if, when the land is so offered for sale, it fails to sell for 
five hundred dollars, the sale should not be confirmed, as the child is 
entitled to the five hundred dollars or the land.—S. C. 


FACTOR. 


1, Fuctor, to whom goods are consigned for sale; to what commissions en- 
tilled, and what lien has.—As a general rule, in the absence of any 
47 
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FACTOR—ConrtTInvuep. 


agreement to the contrary, a factor, to whom goods are consigned for 
sale, is entitled to a commission as such only on the amount of the 
goods sold, and has a lien upon the goods in his possession, and 
upon the price of such as may have been sold, not only for his com- 
missions but also for advances, and for disbursements made to pre- 
serve the property and all other necessary expenses and charges that 
are certain, and not sounding in damages merely.—Sawyer and 
SOE DINAMO «9.5 Ao swn sie ane OOD EO PTO een 

2. Same, lien of ; how may be impaired or lost.—Such liens may be lost 
by the voluntary parting with the possession by the factor, or they 
may be waived by any contract or agreement, by which said liens 
are surrendered, or become inapplicable—as, for example, if he 
agrees to deliver the property to, or to hold the same as the property 
of, a third person.—S. C. 

3. Principles of law enunciated ; applied to case at bar.—H. and L. N. & 
Co. purchased a quantity of tobacco from P. & G. L. of New York, 
and shipped it, in the name of L. N. & Co., to S. & B., factors, at 
Mobile, Ala., for sale on commission. Afterwards L. N. & Co. and 
H. disclosed to S. & B. the interest of H. in the tobacco, and in- 
formed them that it had been purchased of P. & G. L. on time, and 
that H. and L. N. & Co. were unable to pay at maturity notes given 
for the tobacco, and desired to re-transfer it to P. & G. L., and with 
that view desired a bill of charges on the tobaeco in order that P. & 
G. L. might know exactly what burdens it was subject to. There- 
upon 8S. & B. gave H. and L. N. & Co. a receipt, stating, in sub- 
stance, that S. & B. had received the tobacco on account of H. and 
L. N, & Co., and that it ‘‘would be delivered on return of the receipt 
endorsed by them, and payment of charges and commissions in- 
curred thereon.” At the same time 8S. & B. made out and delivered 
to H. and L. N. & Co. an itemized bill of the charges, &c., upon the 
tobacco. H. went to New York, and with the consent of L. N. & Co., 
transferred the tobacco, and duly endorsed the receipt to P. & G. L., 
and gave them the bill of charges. P. & G. L. immediately notified 
S. & B. by telegraph and by letter, and shortly afterwards sent an 
agent to get possession of the tobacco, who tendered the receipt duly 
endorsed, paid the bill of charges, and demanded the tobacco. 5S. & 
B. refused to deliver, on the ground that they had a lien on the 
tobacco for commissions, &c., other than those stated in the itemized 
bill,—_Held, 1st. That the receipt must be construed in connection 
with the itemized bill of charges and the proof showing the reasons 
why both were given; 2d. That thus construed the receipt amounted 
to an agreement on the part of S. & B. to deliver the tobacco to P. & 
G. L., if it should be re-transferred to them, upon payment of the 
charges in the itemized bill and the return of the receipt, duly en- 
dorsed, within a reasonable time; 3d. That the receipt was a waiver 
by S. & B. in favor of P. & G. L. of any lien S. & B. may then have 
had on the tobacco for commissions or charges not contained in the 

itemized bill. 
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FRAUD. 


1. Fraud; what badge of, but not conclusive of.—The owner of property, 
although insolvent and largely indebted, may make a fair sale of 
property to a relation, if the sale be made without fraud. These cir- 
cumstances, though badges of fraud, are not conclusive proof of 
BR —Harkine ef al. v. Dalley... 00.2.0 ccccccccssevcccons Rockers 

2. Fraud; to what equity will look in determining.—Equity will nn only 
regard the nature of the bargain, but also the sex and circumstances 
of the parties to it, when the controversy involves a question of 
fraud. A widow woman in feeble health, with a family of children 
in helpless poverty, will not be treated as the equal in a business 
transaction with a well informed, influential and prosperous mer- 
chant.— Ballcum v. Breare........ccceceeeeees Rte ioe he cn ae 


FRAUDS, STATUTE OF. 


1. Statute of frauds; what sale within.—A sale of lands at public 
auction, by one claiming to sell as executor, under a power in the 
will of his testator, is within the statute of frauds.—Carroll v. Powell 

2. Same; what not sufficient wriiten memorandum under section 1863 of the 

Revised Code to take sale out of statute of frauds.—A written memo- 
randum of such a sale in the words and figures following, to-wit: 
‘Sale bill of the estate of John Anderson, deceased, March 14th, 
1868. 80 acres of land, east half of the southeast quarter of section 
twenty-four, township eleven, range six, bought by A. Carroll, at 
$400,” is not a sufficient memorandum under section 1863 of the Re- 
vised Code, to take the sale out of the statute of frauds.—S. CC. 

3. Same; defects of memorandum, how can not be cured.—The defects of 
such a memorandum can not be cured by oral evidence.—S. C. 

4. Same; plea of statute of frauds; what replication to, bad.—A replica- 
tion toa plea of the statute of frauds, that the defendant went into 
the possession of the lands under the contract of sale, and continued 
to hold the possession up to, and at the commencement of the suit, 
claiming to own the same, under and by virtue of said contract, 
bad on demurrer.—S. C. 

5. Original undertaking ; what is, and not within statute of frauds. —Where 
money is advanced to A. on the request of B., if the credit is wholly 
and exclusively given to B., his liability is an original, and not a col- 
lateral liability, and so, not within the statute of frauds.—Marz v. 
NPRM SOO. 5 5 rays cic gle Giave o Sisrac a's Al ww eee ibligvs Goa. een we nS reen aiers 

6. Same; what evidence inadmissible to prove nature of undertaking.— 
Where money is advanced to A. on the request of B., if the party by 
whom the money is advanced directs his clerk, in making the entry 
on his books against A. to enter opposite the name of A. “B. respon- 
sible,” and B. in an action against him for the money, pleads the 
statute of frauds, the plaintiff can not introduce such direction and 
entry as evidence in his own behalf.—S. (. 
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GUARDIAN AND WARD. 


1. Married female minor ; rights of, as against guardian.—On the mar- 
riage of a minor female ward, she may require her guardian to make 
final settlement of his guardianship of her estate, and deliver to her 
the property or moneys belonging to her found to be in his hands 
on such settlement.—Revised Code, § 2422. Wise v. Norton....... 

2. Same; settlement in Confederate court, when will not be set aside.—On 
her marriage, the husband and guardian may make final settlement 
of the guardianship of her estate in the probate court of the 
proper county, and if the settlement thus made is correct, and with- 
out fraud or mistake, it will not be set aside in chancery, though the 
settlement was made in a rebel court of probate.—S. C. 

3. Voluntary accounting and settlement made in rebel court; when will not 
be disturbed. —And after such accounting and settlement in a rebel 
court, the guardian may pay over to the wife and husband the bal- 
ance found to be remaining in his hands on such settlement, and 
take the receipt of the wife and husband for the same, and such re- 
ceipt will protect him against a second accounting on a bill filed by 
the wife against him and her husband, in chancery.—Revised Code, 
§§ 2422, 2685. & C 

4, Same; what husband and wife may receive, &c.—And if the husband 
and wife, after such settlement with the guardian in a rebel court, 
receive from the guardian a promissory note in payment of the bal- 
ance due her, instead of money, and the note is collected and used 
by the wife and husband, she will be held in chancery to have 
elected to take the note in lieu of money, and will be bound to her 
election. —¥. C. 

5. Guardian appointed during war can not maintain suit in present State 
courts.—A guardian appointed by the probate court of the rebel gov- 
ernment having military control of this State in 1863, can not main- 
tain an action as such guardian in the courts of this State, without 
a renewal of his appointment by the court of probate of the rightful 
State government.— Troy v. Ellerbee.......cccesscccccccsecccccees 





GUARANTY. 


1. What is origind undertaking, and not a guaranty.—Where money is 
advanced to A on the request of B, if the credit is wholly and exclu- 
sively given B, his liability is an original and not a collateral 
liability, and so not within the statute of frauds.—Mare v. Bell, 
TT eT ery Tree TTC eee TTT Ieee Cee eerie ee te 


HOMESTEAD. 
See Exempr Property. 


HUSBAND AND WIFE. 


1. Married woman, owner of separate statutory estate ; what power has as 
to collection of debts due her.—A married woman, a citizen of this 
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HUSBAND AND WIFE-—Continvep. 





State, who is the owner of a statutory separate estate, is clothed by 

law with the power to collect her debts, by suit or otherwise, and to 

‘“yeceive,” with the concurrence of her husband, any property to 

which she may become entitled after her marriage.—Revised Code, 

§§ 2525, 2375, 2362. Becton et al. v. Selleck. ..... ccc ccc cece eeeeee 226 

Same.—In the exercise of this power, she acts without restraint, ex- 

cept that which may be imposed by her husband as her trustee. In 

collecting a debt or sum of money, to which she is entitled, she may 
take land in lieu of money. And in dividing the proceeds of a prom- 
issory note, in which her interest is one-fourth part, and the note is 
paid by a transfer of land, and the land is valued at more than her 
share, if she takes the land, she may pay the balance above her 
share in money, or bind herself by her own and her husband’s prom- 
issory note for this balance, and secure the payment of the note thus 
given by mortgage on the land thus <‘received” in lieu of her part of 

the note thus collected ; provided the note and mortgage are exe- 

cuted as required by the law governing the ‘separate estate of 

wife,”—S. C! : 

3. Same; when mortgage signed by married woman and her husband may 
be enforced against both.—Such mortgage may be foreclosed against 
the wife and her husband if she fail# to pay the note when due, 
which has been thus entered into.—S. C. 

4. Statutory separate estate ; what creates.—Where the wife with her own 
moneys purchased a tract of land, in this State, on the 5th day of 
January, 1852, and the deed is made to her ‘‘to have and to hold the 
above granted and described premises and appurtenances unto her, 
her heirs and assigns forever,” this creates in her a separate estate, 
to be held under the Code of Alabama and the Revised Code of Ala- j 
MM ERTIES ISUIELI LE 0) 55 shag Soin) vivre SySlersasersiw/oia sierme ls eerersie s ororaie 670 

5. Same ; for what debt cannot be subjected.—The land thus held can not 
be sold under a decree on bill in equity for the payment of a prom- 
issory note given by the wife and her husband jointly, made by them 
since 1852, whether the debt so made is her debt or the debt of her 
husband, unless, perhaps, it was for “articles for the support and 
comfort of the household,” under section 2376 of the Revised Code. — 

8. C. 

6. Statutory separate estate; what words of conveyance create.—A deed 
made August 12th, 1865, conveying to a married woman in the State 
lands situate here, ‘for her sole and separate use and benefit,” cre- 
ates in her a statutory separate estate, governed by all the restrictions 
and limitations contained in the Revised Code for the regulation of 
the “separate estate of the wife.”—Denechaud v. Berrey.......++++- 591 

7. Same; effect of words ‘‘for sole and separate use,” &c.—The words, . 
“for her sole and separate use and benefit,” contained in such a 
deed, do not change the character of the estate which the married 
woman takes thereby. By force of the provisions of the Code, that 
would be the legal effect of the deed, although it contained no such 

words.—S. C. 
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HUSBAND AND WIFE—ContTInveEp. 


8. Same; married woman can not mortgage, &c.—An estate so created, is 
not subject to be encumbered by the wife’s mortgage, as at common 
law, to secure her own or her husband's debt contracted after the 
Code went into effect.—S. C. 

9. A mortgage by wife of separate statutory estate; when passes no title. — 
A mortgage of the separate statutory estate of a married woman, exe- 
cuted by herself and her husband to secure the payment of their 
joint promissory note, vests no title in the mortgagee which will 
enable him to recover the possession from a subsequent véndee of 
the husband and wife, with or without notice. And the considera- 
tion of such note may be shown by parol proof to have been the in- 
dividual indebtedness of the husband, no inconsistent consideration 
being expressed in the conveyance.—Stribling v. Bank of Kentucky. 

10. Separate estate of wife; what are proper charges against, under section 
2376 of Revised Code.—Medicines, and the professional services of a 
physician, suitable to the degree and condition in life of the family, 
and for which the husband would be responsible at common law, 
are proper charges against the separate estate of the wife under sec- 
tion 2376 of the Revised Code.— May and Wife v. Smith ed al........ 

11. Same ; what not proper chargegigainst.—The childrenof the husband 
by a former marriage are not such members of the household or 
family, when residing in it, as is contemplated by that section.— 
8. C. 

12. Same ; what causes of action can not be joined in proceeding to subject 
estate of wife under section 2376 of Revised Code.—A cause of action 
against the husband only, can not be joined with an action prosecuted 
against the husband and wife jointly, for the purpose of enforcing + 
liability against her separate estate for articles of comfort and sup- 
port of the family.—S. ©. 

Quere.—As to form of judgment in a suit against husband and wife for 


necessaries. 


INDICTMENT. 


See Crimmnat Law. 


INJUNCTION. 


1. Injunction; notice of motion to dissolve, what insufficient.—Notice to 
complainants that application will be made to the chancellor in va- 
cation to dissolve an injunction ‘at Lafayette, in Chambers county, 
Alabama, or at such place as said chancellor may be required to be 
by law,” is void for uncertainty. —Florence v. Paschdl......++++-+++ 

2. Injunction; when dissolved on unsworn answer.—In an injunction bill, 
if the complainants waive the answers of the defendants being 
‘made on oath,” this does not impair the right of the defendants to 
have the injunction dissolved upon the denials of such unsworn an- 
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INJUNCTION-—-ConTINvrED. 


swer, in like manner as if they were sworn.—Lockhart e al. v. The 
i SO ee ee eee ee er mere rt er yer eae 578 
3. Sale of land under execution; when will be enjoined at instance of mort- 
gagee.—Equity will enjoin a sale of land under a judgment and exe- 
cution to which it is not subject, at the suit of a mortgagee or trustee 
in a deed of trust.— Whitfield et al v. Clark e al..........-.s0008- 555 
4, Election, holding of ; when will not be enjoined on bill filed by individual 
eectors.—The holding of an election will not be enjoined, upon the 
allegation that the act under which it is to be held is unconstitu- 
tional, on a bill filed by individual electors in their own names, they 
not showing any injury or damage to themselves in person, property 
NES ed ONES Ue LILI oe oso vic '8' 6's a elo raie' a ele Wa bial ols wraaxwers oldest 540 


INSOLVENT ESTATES. 


See EstaTEs OF DECEDENTS. 


INTENT. 


1. Intention, with which act done; how proved.—The intention with 
which an act is done, must be shown by what is said or done at the 
time, and not by proving an intention not then expressed.— Reynolds 
PENSE wis sles Soret 5 05,8 9010's ord Sal srelec sips. g) nicisieleialery p:8: Sia .als SiRielom 209 


INTEREST. 


1. Interest, payment of on note of executor given for debt of testator ; effect 
of on old debt.—A promissory note given by an executor or adminis- 
trator, for a debt of the testator or intestate, is neither a payment nor 
an extinguishment of a promissory note made by testator. At most, 
it only suspends the right of action on the original debt, until the 
maturity of such note. Payments of interest on such a note, are, in 
legal effect, partial payments upon the original debt, and preserve it 
from the influence of the statute of limitations.— Taylor, Ee’r, v. 
Ry SPs tig oot sats assivogh WS celehs (aed at aisla ays Hevea te Siw nate era ere .. 240 


and twenty-three bales of cotton, weighing each five hundred 
pounds ; the money was paid, N. was put into possession of the land, 
and the cotton was agreed to be delivered about the first of January 
following ; but N. was only able to deliver twelve bales of the 
twenty-three when the cotton fell due ; this left eleven bales unpaid. 
At the time of the payment of the twelve bales, the cotton was worth 
thirteen cents per pound ; C. was then willing to “indulge” N. “in 
the payment” of said eleven bales yet ‘remaining unpaid;” and in 
order to do so, agreed with him to take a mortgage on his crop of 
that year, and postpone the payment of the eleven bales of cotton 
until some time in the year following, but on a second failure to pay 
the cotton N. was to account for it at thirty cents per pound. On a 
bill filed by C. against N. to foreclose his vendor's lien on the land 
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INTEREST—ContinveEp. 


sold to N., C. is entitled to recover only the money value of the 
eleven bales of cotton when they fell due on the contract of sale, and 
interest thereon at eight per cent per annum. Any thing more than 
this was usurious; and if demanded, only the value of the eleven 
bales, or what remained due thereon at the date the same fell due on 
the contract of sale, without interest, could be recovered.—Revised 
ere eee 253 


INTERNAL REVENUE. 


1. Unstamped instrument ; how made available as evidence. —Where a con- 
tract requires a United States revenue stamp, it may be affixed and 
cancelled by any of the parties. If this is not done at the date of 
its execution, the instrument can not be received in evidence, and 
though lost, secondary evidence of its contents can not be admitted. 
The omission must be supplied in the manner provided by the rev- 
i PTTITEPTT TTT OTE 549 


JUDGMENTS AND DECREES. 


1, What judgment will not support appeal.—A judgment of the circuit 
court granting a new trial under section 2814 of the Revised Code, is 
not such a final judgment as will support an appeal. —42 Ala. 31, 167. 
OE ee en ee eT ee eee ere 352 

2. Judgment in circuit court on appeal from justice’s court ; when void.—A 
judgment by default rendered in the circuit court, on the trial of an 
appeal from a justice, against the appellee, who has not been notified 
of the appeal, will be reversed.—Steadman v. Searell & Minshill..... 519 

3. Satisfaction of judgment; what act does not amount to.—A mere levy of 
an execution by the sheriff on property of the defendant, sufficient in 
value to satisfy it, is not a satisfaction of the judgment, when the 
levy is released or abandoned without the concurrence of the plain- 
Og rere Tr rere Tere rrr 363 

4. Decree; for what reason, not void.—A decree for the sale of the land 
of a decedent, and of confirmation of such sale, are not void because 
rendered by a probate court of the late insurrectionary State govern- 
SOE TF OME ©. TRON. ois isc oe sins ves seccccccvedscescnaeee 463 

5. Decree of insolvency ; what does not annul.—The omission of creditors 
to file their claims against an estate duly declared insolvent, can not 
annul the decree of insolvency.— McCuan v. Turrentine..........++: 68 

6. Judgmeut against firm will support action against partner.—A judgment 
against a partnership in its firm name alone, will support an action 
against an individual member of the firm to enforce his individual 
liability for the firm debts.—Cow v. Harris.............0eeeeceeeee 538 

7. Same.—The individual liability of each partner for the debts of the 

firm is not so merged by a judgment against the firm in its firm name 

only, as to prevent a suit on such judgment against an individual 
member of the firm to enforce his liability to pay its debts, Judg- 
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JUDGMENTS AND DECREES—Continvep. 


ments, under the provisions of section 2559 of the Revised Code, are 
in law joint as well as several.—S. C. 

8. Decree, what wili be enforced in courts of present State government.— 
Mrs. F. and her husband, on the 17th day of June, 1861, obtained a 
decree in a chancery court, held under the rebel authority, in the 
county of Greene, in this State, for the use of Mrs. F., as her separ- 
ate estate, under the will of her father, made in 1838, against O., 
sheriff, for an improper levy and sale of her property, for $5,227 48. 
On this decree execution was issued, and returned ‘‘no property 
found” against O., who was insolvent,—Held, that a court of chan- 
cery will entertain jurisdiction to enforce the collection of said de- 
cree, in the name of the husband and wife in a proper case, as for 
her separate estate at common law, when the marriage was before our 


statute upon the separate estate of wife.— Kirksey et al. v. Friend..... 276 


9, Proceedings to sell land of decedent in probate court, are in rem.— 
An application to the probate court by an executor or ad- 
ministrator of a deceased person to sell the lands of the estate 
for distribution is, essentially, a proceeding in rem, and when the 
court has acquired jurisdiction by a petition filed containing the 
jurisdictional facts, an order of sale will not be void for errors that 
may intervene in the after proceedings of the case.—DeBardelaban v. 
EIN sae isa iocmidk', Sodiareis dems Sis able areteia Weis CRE nee es 

10. Same; effect of irregularities after jurisdiction uttached.—And what- 
ever irregularities may intervene after jurisdiction attaches by filing 
the application for sale, are but errors, and they do not render the 
judgment of the court void for want of jurisdiction; unless it is shown 
that there has been some neglect of a statutory requirement, which 
declares the proceeding void on that ground.—Revised Code, section 
2225.—S. C. 

11. Judgment nil dicit in trover; effect of.—After judgment nil dicit in 
trover the defendant upon execution of the writ of inquiry can not 
give in evidence subversive of the judgment for the purpose of miti- 
gating the damages.— Curry v. Wilson..........ccccceccceeeeeccas 

12, Judgment; what not reviewable on appeal under section 2759 of Revised 
Code.—Where a plaintiff excepts to the ruling and judgment of the 
court upon a demurrer, and suffers a non-suit under section 2759 of 
Revised Code, and appeals to the supreme court, the judgment in 
the demurrer can not be reviewed in such appeal,—Darden v. James. 

13. Judgment against insolvent estates; when must be presenied.—Judg- 
ments rendered before a decree of insolvency, must be filed like other 


See, also, DEEps 8. 


JUROR, 


1, Allowance of challenge to juror in civil case, after acceptance ; when 
not erroneous.—The allowance of a challenge of a juror, before the 
jury is completed, to a party who has not exhausted his challenges, 
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JUROR—ConrTINnNvED. 


is not error, notwithstanding the party had hastily expressed himself 


satisfied with the juror challenged.—Adams v. Olive..............,. 
See this title, under Crommnau Law. 


LEASE. 


1, Lease, contract of ; construed.—In a contract of lease for three years, 
from November 1, 1864, for $4,500 a year, payable quarterly, in such 
currency as the banks in Mobile usually received and paid out at the 
time, the lessee was authorized to put the property, much out of re- 
pair, into tenantable order, the cost of the repairs to be deducted 
from the rent as it fell due. On the 19th January, 1865, the lessors 
acknowledged, in writing, an account of $6,830 for the repairs to be 
‘‘a credit, that is to say, so much paid on the rent of the building 
leased.” The lease terminated by consent May 3, 1866,—JTield, ina 
suit by the lessors to recover rent from May 1, 1865, to May 3, 1866, 
that the lessee was not indebted. The change of currency in the 
spring of 1865, from Confederate to United States treasury-notes, 
could have no effect to reduce the claim for repairs previously esti- 
mated and credited on the rent,— Mobile Co. v. Hagan............. 
2. Executor; when not chargeable with rent for which security was not 
taken.—Where an executrix was authorized by the will of the testator 
‘to work the place” as if the testator were alive, and invested with 
a large discretion as to the management and conduct of the estate, 
she will not be liable, notwithstanding section 2706 of the Revised 
Code, to account for rent of lands for which she took no other secu- 
rity than the note of the lessees, who were then reputed solvent, but 
afterwards became insolvent, whereby she failed to collect the rent. 
ok ere errr rr rr err rr er re rere eres 


LIEN. 


See Factor, 1, 2, 3 
VENDOR AND PURCHASER. 
DEBTOR AND CREDITOR. 


EXECUTION. 
LIMITATIONS—STATUTE OF, AND HEREIN OF NON-CLAIM. 


I. Interest, payment of by executor on note of testator ; when removes bar 
of statute of limitations and equivalent to presentation.—Payments of in- 
terest by an executor or administrator on a note, made by the testa- 
tor or intestate, in his life-time, before the bar of the statute of 
limitations is complete, are partial payments under § 2914, Revised 
Code, and willremove the bar to the suit, which, without such pay- 
ments, would be a good defense to the action. Such payments are, 
also, an admission, on the part of the executor or admisistrator that 
the claim had been duly presented.— Taylor, Ex’a, v. Perry........ 
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LIMITATIONS—Continvep. 


2, Claim; what not such as required to be presented within nine months 

51 of declaration of insolvency, &c.--A promissory note, upon which a 
suit is pending at the time an estate is declared insolvent, is not 
such a suit as is required to be verified by affidavit and filed against 
such estate within nine months after the declaration of insolvency. 
Such suit, on revival, may proceed to judgment, and the judgment 
may be certified and filed as required by the statute. An objection 
by plea in abatement for a failure to file such note before judgment, 
is not sufficient to abate the suit.— Waller, Adm’r, v. Nelson...... . 531 

3. Revival of suit; within what time may be made.—A motion to revive 
a suit pending in court, after the death of the plaintiff or defendant, 
comes in time, if made within eighteen months after the death of the 
plaintiff or defendant, or within eighteen months after the death or 
removal of the personal representative, when the first representative 
died before revival in his name. The mere suggestion of the death 
of the deceased party upon record is sufficient motion for this pur- 
pose, in order to remove the bar of the statute.—Revised Code, 
§ 2542 ; 35 Ala. 79. S&C. 

4, Insolvent estate ; what claims against, must be filed to prevent bar pre- 
scribed by section 2196 of Revised Code.—All claims on an insolve.t 
estate, not in suit at the time the same is reported and declared insol- 
vent, must be filed in the office of the judge of probate and verified, 
as required by section 2196 of the Revised Code, whether or not in 
judgment, either against the deceased or the personal representa- 
tive ; otherwise, they are forever barred. A judgment obtained be- 
fore the report and declaration of insolvency, not being a claim in 
suit, is barred if not filed and verified within the time and in the 
manner prescribed in that section.—-Gamble v. Dunklin............ 425 

5. Same.—Claims in suit against the executor or administrator at the 
time the estate is reported and declared insolvent, must proceed to 
judgment, and if judgment be for the plaintiff, and it is shown to 
the court that the estate has been declared insolvent, an order must 
be made to the effect that no execution issue on such judgment, but 
that the same be certified to the proper probate court; and upon a 
certified copy of such judgment being filed as a claim against the 
estate, it must be allowed, with the costs against such estate ; unless 
such judgmemt be shown to have been obtained by collusion. But 
such judgment need not be filed and verified under said section 
2196.—S. C. : 

6. Same.-—Judgments rendered before decree of insolvency must be 
presented and filed in the probate court like other claims.— W hit- 
ENN Oe TERE OO HRNNOLOE GE <5) as ond ia.eis & pia ova Gia sie vince Daiale Ome E Re USES 533 


MANDAMUS. 


1, When lies to compel reinstatement of cause on docket.—Mandamus is 
the proper remedy to compel the reinstatement of a cause upon the 
docket which had been improperly stricken from it for an alleged 
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MANDAMUS—ContInvuEp. 


non-compliance with an order of continuance on payment of costs. — 
Ex parte Abrams, ...........6. cegaunasss Ph ore rr eS 157 
2. Same ; to compel court to make order of revival.—Where an action is 
brought against an individual member of a firm on a contract made 
by the firm and the defendant dies, the action may be revived against 
the personal representative of the decased defendant. If the court, 
on plaintiff's motion, refuses to make the proper order to revive such 
action, in the name of the personal representative of the deceased 
defendant, after a scire faicas has been duly served on him, for that 
purpose, a mandamus will be issued to require the court to make 
such order.— Hx parte Ware........ccececcseeceees citenser ene 223 
3. When will not lie to compel change of venue.—Where the trial of a 
a criminal ease has been once transferred from the county in which 
the indictment was found to another county, mandamus will not lie 
to compel the court to order its retransfer, although the attorneys 
for the proscutor and the defendant may have entered into an agree- 
ment to that effect.—Ex parte Dennis............++- erererre rt . 304 
4. When will not lie.—A mandamus will not be granted to let in a mere 
technical defense, founded on defective service of process, and to 
compel a judge of a circuit court to set aside a judgment by default, 
because the sheriff has made a false return of service of the summons 
and complaint on the defendant, when the judgment is on a prom- 
issory note, unless the application showsa meritorious defense to the 
note.—-Ex parte Bell............. See re eee Oe eT 285 
5. When allowed to compe! levy of tax, &c.—Under the facts stated in 
this case, mandamus was held to be the proper remedy to compel the 
commissioners court of a county to levy a tax to pay interest on 
bonds issued by the county.—Commissioners Court v. Rather et al... 435 
6. When will be allowed to compel approval of bond.—A writ of mandamus 
is the appropriate remedy to compel judges of probate to approve of 
sheriffs’ bonds, if made in the form, and for the proper amount, and 
payable and conditioned as required by law, with sufficient sureties, 
and presented for — within fifteen days after the election.— 
EN cciwengecsde sd shoo sbenee {cisetveevedenes secwe Ke 
7. Practice as to, in on eme ‘onl —Where an application to show 
cause why a mandamus should not issue has been denied by an in- 
ferior court or judge, the petitioner may either take an appeal under 
the act of the 15th December, 1868, (Pamph. Acts, p. 410,) or he 
may renew his application to this court, setting forth under oath 
such a state of the case as shows that the court or judge who made 
the decision erred to his prejudice, and that he is entitled by the 


case made before such court or judge to the relief he seeks.—Hr 
Oe CTT TT TIC CT LT Pere bad cues k kena eer 389 


8. Rule to show cause, return to; how treated and what must state.-—On a 
rule to show cause why a mandamus should not issue, the petition is 
treated as the complaint, and the return to such rule is regarded as 
the plea, in which the facts stated in the petition must be denied, or 
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MANDAMUS. -ContInvEp. 


such other facts stated as show that petitioner is not entitled to the 
relief he seeks ; and such facts must be set forth with such distinctness, 
precision and certainty as to enable the court to judge of them, and 
determine whether they form an excuse or justification sufficient in 
law.— 2x parte Candee........ Peer es pitigiechie Sule Peete en 5 

9, Return to rule nisi, what defenses may set up; when bad.—The sein 
need not be single, but may contain several defenses or justifications 
consistent with each other, and if one is sufficient, the return must 
be allowed as to that one; but if the defenses are inconsistent or re- 
pugnant to each other, the whole return is bad, because the court 
can not know which to believe, and taken as a whole, the return is 
false and will be quashed on the demurrer of petitioner. In such 
cases, the demurrer is final and not respondeas ouster, but a per- 
emptory mandamus will be awarded.—S. C. 


MORTGAGE. 


1, Future crops; when may be subject of mortgage.—The crops to be 
grown on lands leased for three years is a proper subject of mort- 
gage by the lessee to the lessor to secure the rent for the term.— 
Jones, Adm’r, v. Webster...... readied aah alata ee aioe oe hte oas CP ae 

9, Future crops; mortgage on, when notice though not recorded.—Where 
lessees shared their lease with others who were to receive half of the 
crop to be grown on the premises, and who knew that their copart- 
ners were the tenants of another, the latter are chargeable with no- 
tice of a mortgage on the crop given by the former to the lessor to 
secure the rent, although it was not recorded at the date of their con- 
tract.—S. C 

3. Trover by mortgagee against mortgagor ; when will lie.—Trover will lie 
in favor of the mortgagee against the mortgagor and his consignee, 
notwithstanding the mortgage stipulated that on or before the ldw 
day the goods were to be shipped by the mortgagor, who retained 
possession, to a factor of his own selection, who was to sell them for 
the benefit of the mortgagee, if they appropriate them to their own 

, by sale or otherwise, before or after the law day.—S. C. 

4, What held to be mortgage.—A contract purporting to be a sale, by 
the terms of which the vendee is to sell the property and out of the 
proceeds pay an antecedent debt of the vendor, and any deficiency 
to be made good by him, is in effect a mortgage.—Cannon v. McNab 
RENN RI CS iis ieiseawantysea Se euler Sieletmciresihis gis oes eines TOC ee 

5. Language in case at bar; what held not to apply.—A mortgage of lands 
which conveys the property generally, and in the conditional part 
empowers the mortgagee ‘‘to take possession of said property, re- 
serving alone the amount of the land which the law exempts as a 
homestead,” and the same to sell, &c., does not convey the home- 
stead nor authorize a decree of foreclosure against it.—Ray v. Wragg 

6. Bill to foreclose ; who material defendant.—A purchaser from a mort- 

gagor of mortgaged premises, who has himself mortgaged them to 
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MORTGAGE—Continvep. 


INDEX. 





his creditor, is a material defendant to a bill of foreclosure filed by 
the first mortgagee, notwithstanding his mortgagee has sold the prop- 
erty and become the purchaser, if he retains his equity of redemp- 
ee ON c's is SRN ewe ddd bd vied ale dive ocds od deces 

7. Same; mesne purchasers not necessary parties.—To forclose a mort- 
gage, it is not necessary that mesne purchasers who have no interest 
should be brought before the court.—S. (. 


See Hussanp AnD WIFE, 2, 3, 8, 9. 


NEGLIGENCE. 


1. Property, owner of ; for what injuries liable.—Every owner of prop- 
erty, in this State, holds and enjoys it under the limitations, that it 
must be so used as not to injure the person or property of any other 
person, if such injury can be reasonably prevented. If an injury 
occur through the negligence of the owner he will be liable. — Garlick 
EA Bias shia saree eae keke EE ee Co eee 

2. Same; In an action for the value of a mule, killed by the shaft of a 
wagon of defendant, with which the horse was running away, it must 
be shown that the owner of such horse and wagon was negligent in 
permitting the horse to escape and run off with the wagon. In such 
case the question of negligence must be left to the jury.—S. ¢. 

3. Negligence; what competent evidence of.—In an action by a pas- 
senger to recover damages for personal injuries occasioned by 
a run-off, evidence that the train on which the accident occurred 
and of which witness was conductor, had run off the track seven or 
eight times within a month before the accident, is admissible. —M. 
& M. R. R. Co. v. Asheraft........ Se ee Eee eee ae ce 

4. Same; what not competent evidence of.—In an action for damages 
against a rail road company for injuries to the person, declara- 
tions made by the conductor of the train to a passenger, a 
moment before the accident, of the bad condition of the road 
and his train having run off the track five consecutive times 
next preceding the present trip, are not admissible in proof of 
negligence, either as res geste, or as admissions of an agent binding 
on the principal.—_M. & M. R. R. Co. v. Asheraft...........006.0. 

5. Same; what competent to avoid charge of contributory negligence.— 
The plaintiff having received his injuries by leaping from the 
car, while others who remained inside were not hurt, it is proper 
for him to prove that others besides himself did the same, 
and also their declarations at the time of their reasons for so doing, 
to show the reasonableness of his conduct and to avoid the charge 
of contributory negligence.—M. & M. R. R. Co. v. Asheraft........ 

6. Common employer ; when not liable for injuries to servant occasioned by 
neglect of fellow-servant.—A common employer is not liable to his 
servant for injuries done, to him through the negligence of his fellow- 
servant in the pursuit of their common business, without fault on his 
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. 16 


part.—Ala. & Fla. R. BR. Co. v. Wallley.......cccccccccccccccnccee 459 
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NEGLIGENCE—Contintep. 


7, Same.—He is liable, when the offending servant is incompetent in 
skill or prudence, within his knowledge, or his reasonable means of 


ascertainment.—S. C. 


8. Care required in selection of employes, &c.—Ordinary care and dili- 
gence in the selection and supervision of servants or employes is not 
sufficient. There must be due or reasonable care and diligence pro- 


portionable to the hazard of the business.—S. C. 


9. Fitness of servants; what plea as to, demurrable.—The defendant's 
supposition of the fitness of the engineer, as a reason for retaining 


him, is, as a plea to the action, subject to demurrer.—S. C. 


10. What sufficient averment of negligence of servant.—In an action of 
damages against a railroad company, by an administrator, for inju- 
ries causing the death of his intestate, an averment in the complaint 
that the intestate received the injuries from which he died by a col- 


lision of the defendant’s trains, through the carelessness of its engi- 
neer in charge of one of them, is not subject to demurrer for an in- 
sufficient statement of facts.—S. C. 


11. Negligence; what evidence not sufficient to charge administrator with.— 


Where the administrator de bonis non appears on the settlement of the 
resigned administrator, and examines the accounts, and, without filing 
exceptions, consents that the same may be allowed, thisis not suffi- 
cient, on any subsequent settlement, to charge him with negligence, 
unless it clearly appears that said account, or items in it, were im- 
proper and should have been disallowed, and that he omitted to file 
exceptions from motives of bad faith.— Waller v. Ray etal........ ne 


NOTICE. 


1, Judicial notice.—The journals of the two houses of the general as- 
sembly are public records, of which the courts will take judicial 
notice, and if it appears from said journals that an act was not passed 
according to the forms of the Constitution, it will be declared not to 
have the force of law.— Moody v. State........ccccccccccccccccoees 

2. Future crops; mortgage on, when notice though not recorded.—Where 
lessees shared their lease with others who were to receive half of the 
the crop to be grown on the premises, and who knew that their co- 
partners were the tenants of another, the latter are chargeable with 
notice of a mortgage on the crop given by the former to the lessor to 
secure the rent, although it was not recorded at the date of their con- 
tract.—Jones v. Webster.......... piteite aigeee 69 5 Gsalie 516 4h nts eines eden rce 

3. Purchaser from one holding bond for title; chargeable with notice of 
what.—-A party who buys land from one holding only a bond for 
titles, and takes an assignment of the bond for titles, as the evidence 
of his purchase, is charged with notice that the purchase-money is 
unpaid, and is a lien on the estate. He will not be regarded as a 
bona fide purchaser for valuable consideration without notice.—Hi- 
MNRAS) Oi LUMI OIRCE 50555 5 (o's) 9,515 55016)0 is CIA nial ws ciple SMA rs satel vapere wale eles 

4, Notice to produce demand in writing ; when not sufficient.—In unlawful 

detainer, a notice, to produce the written demand, given by the plaintiff 
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NOTICE—ConrTInvep. 


to the defendant's counsel at the trial, is not sufficient in point of 
time, without proof that the paper is in court, or so near that it can 


be obtained without delaying the trial. There is no presumption 
that the defendant or his counsel has it in court.—Bates v. Ridgway 
5. Notice of motion to dissolve injunction; when insufficient.-—Notice to 
complainants that application will be made to the chancellor in va- 
cation to dissolye an injunction ‘at Lafayette, in Chambers county, 
Ala., or at such place as said chancellor may be requiréd to be by 
law,” is void for unceitainty.—Paschal v. Florence................ 


OFFICE--OFFICER. 


1. Office; what does not vacate.—The office of a sheriff is not vacated by 
his failure to file his official bond in the office of the judge of pro- 
bate of his county, within fifteen days after his election. Such fail- 
ure may be a cause of forfeiture and vacancy, which may be taken 
advantage of and enforced by the State, in a proper judicial pro- 
ceeding for that purpose.—Ex parte Candee..........6000000s eens 

2. Office, proceeding to declare forfeiture of ; what good defense to.—In 
such a proceeding, it is a good defense to show that a sufficient bond 
was presented within the time prescribed, and that the judge of pro- 
bate refused to approve of, and file the same in his office, without 
any legal reason for his refusal.—S. C. 

3. Public officer, time in which act is to be performed by; when directory 
merely.—A statute prescribing a period of time within which public 
officers are to perform official acts regarding the rights of others, 
will, as to third persons, be held to be directory merely, and not. to 
invalidate or prevent official acts after the expiration of the specified 
time, unless the nature of the act to be performed, or the spirit of 
the statute, force a contrary conclusion.—Commissioners Court v. 
Ee ere rr ere eee rer eee eer er eT eee errr. ery 

4. Acts of person disqualified to hold office ; valid as acts of de facto offi- 
cials, until inquisition of office. —The official acts of a person disqual- 
ified to hold office, ‘“‘by reason of his participation in the late rebel- 
lion of the so-called Confederate States against the United States,” 
are not void, when such person holds his office under authority of 
the rightful government of the State, until after his right to the 
office is determined against him in some legal way.—Lockhart et al. 
I FI oasis ns cee cercccrccccecescccccvcccccccwcesscceves 


PART-OWNER. 


1. Part owner of vessel ; what interest can sell.—-One part owner of a ves- 
sel has no authority to sell more than his own interest.—(raham v. 
PPI TUT TTT LE TCTETT TLE TELE T Tee ee 


PARTNERSHIP. 


1. Partner; how may be sued to enforce firm liability.—A judgment 
against a partnership in the firm name alone, will support an action 
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PARTNERSHIP—Continvep. 


against an individual member of the firm to enforce his individual 


liability for the firm debts.—Cow v. Harris..........ccccccesecces 338 


9. Same.—-The individual liability of each partner for the debts of the 
firm is not so merged by a judgment against the firm in its firm name 
only, as to prevent a suit on such judgment against an individual 
member of the firm to enforce his liability to pay its debts. Judg- 
ments, under the provisions of section 2559 of the Revised Code, are 
in law joint as well as several.—S. C. 

3. Copartnership ; when can not be sued for debts of old firm, a portion of 
the partners of which, constitute new firm.—A new firm, though com- 
posed entirely of a portion of the members of a former partnership 
which is dissolved, can not be sued jointly in their firm name for the 
liabilities of the old firm.—Shorter, Papot & Co. v. Hightower...... 

4, Partner, action against ; how may be revived.—An action may be 
brought against one member of a partnership firm, on a contract 
made by the firm. In such an action, on the death of the defendant, 
the same survives against the personal representative of the deceased, 
and may be revived in the name of such representative as de- 
SUR es PINTO FU AID 5 is ai 5 50:5. cid's bie'e.o.8 ow oiete WSS arsiwleio sie einimoivlel 

6. Mandamus ; when will lie to compel court to make order of revival.—If 
the court, on plaintiff's motion, refuses to make the proper order to 
revive such action, in the name of the personal representative of the 
deceased defendant, after a scire facias has been duly served on him, 
for that purpose, a mandamus will be issued to require the court to 
make such order.—S. C. 


PAYMENT. 


1. Payment of interest by executor on note of testator ; when removes bar of 
statute of limitations and equivalent to presentation.—Payments of inter- 
est by an executor or administrator on a note, made by the testator 
or intestate, in his life-time, before the bar of the statute of limita- 
tions is complete, are partial payments under § 2914, Revised Code, 
and will remove the bar to the suit, which, without such payments, 
would be a good defense to the action. Such payments are, also, an 
admission, on the part of the executor or administrator, that the 
claim had been duly presented.— Taylor, Ex’r, v. Perry...........- 

2. Promissory note given by executor for debt of testator ; effect of. —A prom- 
issory note given by an executor or administrator, for a debt of the 
testator or intestate, is neither a payment nor an extinguishment of 
such debt. At most, it only suspends the right of action on the orig- 
inal debt, until the maturity of such note. The transfer of such a 
note by delivery, operates to pass to the holder the real intgrest in 
the original debt, and, under § 2523, Revised Code, authorizes and 
requires him to sue for its recovery in his own name.—S. C. 

3. Payments of interest on new note; effect of, on original debt.—Payments 

of interest on such a note, are, in legal effect, partial payments upon 
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PAYMENT —Continvep. 


the original debt, and preserve it from the influence of the statute of 


limitations.—S. C 


PLEADING AND PRACTICE. 


1. 


ad 


6. 


7. 


I, ComMPLarnt. 


forth that the defendants, as commission merchants, received from 
the plaintiff certain described goods for sale for a reward, under in- 
structions not to sell them for less than a specified price, which they 
promised to observe, but that they did afterwards sell the said goods 
for less than that amount, to-wit, the sum of , &e., is in case, 
and sufliciently states a breach of duty.— Beavers v. Hardee & Co... 

Same; complaint against; what must show.—A complaint against a 
county to recover damages for a fall resulting from the insufficiency 
or unsafe condition of a public bridge, must set forth a statement of 
facts which show the existence of this special liability. Among other 
things, it must be stated that no guaranty had been taken from the 
builder of the bridge, or that such a guaranty had been taken, and 
that the time during which it was to continue had expired before the 
occurrence of the injury complained of.— Barbour County v. Horn. . 
Indebitatus assumpsit ; when will lie—Where the terms of a special 
unsealed agreement have been performed by the plaintiff, so that only 
a duty to pay money remains, indebitatus assumpsit will lie, but 
where the agreement is still open, or is to be performed in future, the 
count must be framed on the agreement.—Darden v. James........ 





. Plaintiff failing on special count ; when may recover on general counts. — 


Where the plaintiff declares on a special agreement, seeking to res 
cover thereon, but fails, he may recover on the general counts, if the 
case be such that he might have recovered, if there had been no 
special contract.—S. C. 


. Recovery, when may be had on common counts ; when on special con- 


tract.—If the plaintiff's right to the money depends upon a subsisting 
agreement between the parties, the action must be upon the special 
contract; but if the plaintiff's right to the money is wholly independ- 
ent of the agreement, then he may recover on the common 
counts.——S. C. 

Damages for breach of special contract; upon what plaintiff must 
count to recover.—Where damages are claimed for the breach of a 
special contract, the plaintiff must count upon the contract:—S. C. 
Account stated; what necessary to recover on.—To enable a plaintiff 
to recover on a count upon an account stated, he must prove, either 
an actual accounting together, or—what the law holds to be equiva- 
lent—an admission by the defendant, expressed or clearly implied, 
that a fixed certain sum is due to the plaintiff by the party making 
Saab eA, TRAIN O. MIVOES:: «0 5 a5 55 5 5155.00 160.5'0 se wswicotee 


8. Joinder of causes of action.—A cause of action against the husband 


only, can not be joined with an action prosecuted against the hus- 
band and wife jointly, for the purpose of enforcing a liability against 





Complaint ; what is in case and is sufficient.—A complaint which sets 
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PLEADING AND PRACTICE—Continvep. 


her separate estate for articles of comfort and support of the family.— 
May ef ux. 0. Sinith ef db... 6... ccc e cece cece cee enescncneecscscces 463 
9, Averment of ownetship.—Where several counts in a complaint, on 
contracts for the payment of money, whether express or implied, fol- 
low each other in succession, and in the last of said counts it is 
averred ‘that all right to all of said claims became vested in plaintiff 
by delivery,” such an averment is, under § 2523 of the Revised Code, 
a sufficient averment that the plaintiff is the party really interested 
in said several claims.— Taylor, Ev’r, v. Perry..........0..20eeeeee 240 


II. AMENDMENT or CoMPLAINT. 


10. Action against executrix; what amendment permissible.—Where the 
action is against an executrix, and the complaint is on a note made 
by her, as executrix, to which a demurrer is filed, because it does not 
show any cause of action against her, as executrix, the complaint 
may be amended by adding counts, stating an indebtedness by testa- 
tor, in his life-time, and striking out the count on the note described 
in the original complaint.— Taylor v. Perry............0 cece cence 240 
11. Amended complaint ; objection to filing of, when properly overruled.— 
An objection to a motion for leave to file an amended count to the 
complaint, that states no reason for the objection, may be overruled 
without error.— Reynolds v. Dismuke............0cccceeccceeceees 209 


Til. Parties. 


12. Misjoinder of parties plaintiff ; what is, in unlawful detainer.—Where 
a complaint in unlawful detainer by two plaintiffs, seeking the recov- 
ery of the whole premises detained by a defendant, showed that the two 
plaintiffs were each separately in possession of the tract of land ; that 
each separately rented his undivided interest in the lands to the same 
defendant, but at different times and upon different terms ; that the 
terms of each lease had expired, and that each plaintiff had separately 
demanded possession of the undivided interest which he had rented 
to the defendant, and that the defendant refused to deliver posses- 
sion after such demand,— Held, that it was bad, on a demurrer, for 
misjoinder of parties plaintiff — Ware & Wilson v. Warwick........ 295 

IV. PuzEas. 


13. Justices court; objection to jurisdiction of.—An objection to the 
jurisdiction of the justice, on appeal to circuit court, in respect to 
the amount in controversy, must be taken by demurrer or plea in 
abatement. The plaintiff can not be non-suited because the proof 
developes a larger sum due him than he has claimed.—Long v. Bake- 


MRRP Senay msn lees ay Was cee ate oo ue hag Ara Tvs rats avelie bite esate Geet eS es 608 
V. DeEmMuRRER. 


14. Judgment on demurrer ; when does not authorize appeal and non-suit 
under section 2759 of the Revised Code.—Where a complaint con- 
tains a count on a special agreement, with the common counts, 
and a demurrer to the special count is sustained, and the par- 
ties go to trial on the common counts, and on the trial evi- 
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PLEADING AND PRACTICE—Contixven. 


dence offered by the plaintiff is excluded by the court, and, there- 
upon, the plaintiff excepts to the ruling of the court, and suf- 
fers a non-suit under section 2759 of the Revised @ode, and appeals 
to this court to have the non-suit set aside, the decision of the court 
on the demurrer can not be reviewed on such appeal.—Darden v. 


15. Same.—The practice of taking a non-suit on sustaining a demurrer 
to the complaint in the court below, and appealing from the judg- 
ment on demurrer to this court, and here moving to set aside the 
non-suit, is not approved. By such a ruling in the court below, the 
complainant is not compelled to take a non-suit.— Welch v. Mayor of 
LO eT ee eee EL ETT eee eT eT ET eeT Tere 


VI. Nown-svrt. 


16. When properly taken.—Where an action, founded on a promissory 
note, is tried on plea of the general issue and failure of considera- 
tion, if on the trial the note is excluded by the court as evidence, on 
the defendant's objection, the plaintiff may save the point by bill of 
exceptions, suffer a non-suit, and appeal to this court to have the 
same set aside under section 2759 of the Revised Code.— Hubbard, 
PUMPING; UTES ois Cems desincdice saves saGiGseseleees ee sews ee 


VII. Securrry ror Costs. 


17. Security for costs; what insufficient, but will prevent dismissal of suit. 
A deposit of ten dollars with the clerk of the court, as security for 
the costs of a suit commenced by a plaintiff who is required to give 
such security, is insufficient in amount, but is not an omission or 
failure to give security. The plaintiff may perfect the security.— 


VIII. SuprersEepEas. 


18. Supersedeas, petition for, praying quashing of execution ; what should 
contain.—A petition praying to have an execution quashed, should 
be accompanied by. a copy of the execution, or otherwise contain an 
accurate description of it. Without this the petition is bad for uncer- 
Te RTT TTT eTTTUTETeTiTeTre rer. 


IX. Revrvor. 


19. Revival of suit; within what time may be made.—A motion to revive 
a suit pending in court, after the death of the plaintiff or defendant, 
comes in time, if made within eighteen months after the death of the 
plaintiff or defendant, or within eighteen months after the death or 
removal of the personal representative, when the first representative 
died before revival in his name. The mere suggestion of the death 
of the deceased party upon record is sufficient motion for this pur- 
pose, in order to remove the bar of the statute.—Revised Code, 
§ 2542 ; 35 Ala. 79.— Waller, Adm’r, v. Nelson...........0000008 

20. Trustee of express trust, suit by ; when does not abate, and how may be 

revived.—Where the trustee of an express trust commences an action 
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PLEADINGS AND PRACTICE—Cont1nvep. 


on a promissory note belonging to the trust estate, and resigns, the 
action is not thereby abated, but may be revived in the name of his 
successor, and if, after an order is made reviving the suit in the 
name of such successor, the court, on defendant’s motion, strikes 
the case from the docket, and renders a judgment against the plain- 
tiff for the costs, on appeal the judgment will be reversed, and the 
cause remanded for further proceedings, &c.—Dumas v. Robins..... 545 
91. Partner, action against; how revived.—An action brought against 
one member of a firm, on a partnership contract, survives against 
the personal representative of the deceased, and motion properly 
made must be revived against his personal representative.—He parte 


REVISED CODE OF ALABAMA. 


1. § 1450. Indenture under, how regarded.— Owen v. State.......... 328 
2. § 1535. What equivalent to witness required by.—Merritt et al. v. 

UME INMER sake fo Mac scaseseicasN od. cabcerSiis cavbue daie.Wiosnvn'e 1a piasis ost eceaseciee cle retetes 87 

3. § 1548. What acknowledgment defective under.—S. C. 
4, §§ 1827-8. What contract usurious.— Neel v. Clay........... ee 
5. § 1862. Original undertaking.— Mars v. Bell, Moore & Oo........ 498 
6. § 2061. Exemption child entitled to.—Hudson v. Stewart........ 204 
7. § 2196. Construed as to filing of claims.—Gamble v. Dunklin...... 425 
8. § 2221. What equivalent to word ‘equitably.”— Warnock v. 

LAUT 1 OTSA SOIR CISC SOLERO CR OME CE IDES ORL CCR OC CR GCECE 463 
9. § 2232. Settlement authorized by, final.— Waller v. Ray et al..... 468 
10. § 2371. Construed.—Denechaud v. Berrey........00.eceeeeeeees 604 
11. § 2375. Construed.—Becton v. Selleck........... aiid eialaaeaiaiiee 226 
12. § 2376. Separate statutory estate, for what not liable.-—May et ux 

ORME on oh 2 aleivis oils. 71g) oa sln bio e eivie seins hw weaeer se acueesee 483 
13. § 2523. Who “really interested” in meaning of.— Yerby v. Seaton 311 
14. § 2542. Revivor.— Dumas v. Robbins.............cceeeccceeees 546 
15. § 2559. To what applies.—Cox v. Harris...........cccsceeeees 538 
16. § 2706. ‘To what case does not apply.— Waller v. Ray et al...... 468 
17. §§ 2755-58. Construed.—Strawbridge v. State...........ceeeeeees 308 
18. § 2759. What rulings not reviewed on appeal under.—Darden v. 

BRT SRR CUR ore roisa] soos, aslo aio ai icra ais¥alaiielo wis nies 518: 8vei0/b ere /eie closegs Ia SENS 33 
19. § 2814. What not final judgment under.—Carroll v. Vaughn...... 352 
20. § 2961. Applies to crop advances.—McKinney v. Benagh, Adm’r.. 358 
21. § 3442. Requisites of bill filed under—Mizon v. Dunklin........ 455 
22. § 3886. What necessary to sustain appeal under.—Morgan v. 

BRN tetas ik cava esi March Shay bisyasoss als ataslote ee Bictoraays ators cave CennetaeePatoke 6 250 
23. §§ 3488-92. Construed.—Shulman, Goetter & Weil v. Brantley & 

EE Gi sied ren RiNies VERw Acad ameewinel wine nee a reeeaeeiad 193 
24. §§ 3602-3. Unconstitutionality of. —Burns v. State..............- 195 
25. § 3621. ‘Keno” within provisions of.——Miller v. State.......... 125 


26. § 3625. What indictment under, bad.— Perez v. State............ 356 
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27. § 3691. To what case does not apply.—Turner v. State.......... 549 
28. § 3695. Sufficiency of indictment under.—Anderson v. State.... 665 

ON, OU, DE Oe BO. oa a cess vccsbocscsvsscucd 684 
29. § 3930. Jurisdiction Mobile city court.—Levy v. State bo ee eaee 171 


30. § 4068. Juries in city court of Mobile.—S. C. 
31. § 4088. Same.—S. C. 
32. § 4171. Presumption as to compliance with.—-Morgan v. State.... 65 


33. § 4173. When held to be waived.— Williams v. State............ 85 
34. § 4198. To what only applies.— Taylor v. State................ 180 
35. § 4206. Venue changed but once.—He parte Dennis..........,. 304 
RAILROADS. 


See Common Carriers, 1, 2, 3, and Nearicence, 3—10, 


REHEARING UNDER ORDINANCE 39 OF CONVENTION OF 1867. 


1. Motion to strike cause from docket and to set aside order granting new 
trial; when proper practice.--At a rehearing of a cause, after new trial 
granted at a subsequent term of the court, under ordinance 39 of the 
convention of 1867, and the act of December 10th, 1868, extending it, 
it is a proper practice, when the grounds for granting a new trial 
were insufficient, to move to strike the cause from the docket and to 
set aside the order for a new trial.— Buchanan v. Reese............. 553 

2. Same, when grant of new trial is vacated; party entitled to judgment of 
what date.—The legislation referred to was special, and applied to 
peculiar circumstances, and the party is entitled to have his judg- 
ment of the date when he rightfully obtained it,—S, C. 

SHERIFF. 

See Bonps, 1 to 6, 
OFrFicer ,1, 2. 
Trespass, 1. 
ExeEcuTIon,4, 5. 

SURETY. 

See DesToR AND CREDITOR, 4, 7. 
Execution, 1, 3, 4, 8. 
Trespass, 1. 


TAXATION. 


1. Taxation; what not subject to, under revenue law of 1868.—Gold and 
United States treasury-notes on deposit in New York and stocks of 
foreign corporations, owned by a citizen of this State, are not subject 
to taxation by the State under any provision of the revenue law of 
1868.— Varner, Ex’r, v. Calhoun, Tax Collector. ..........0.0ecceeee 178 


TRESPASS. 
1. What is, and who ae partakers in.—The seizure and sale by the 
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sheriff of the property of W. without his consent, under pretense of : 
authority of an attachment against the estate of McD., is a trespass 
on the’ part of the sheriff, and all those who advise or participate in 
the seizure or sale are co-trespassers with the sheriff.—Screws v. 
EOD Se REE ETO e Te Tee ETT Tee Cee 628 


See Bonps, 1, 2. 


TROVER. 
1. Trover by mortgagee against mortgagor ; when will lie.—Trover will lie 
in favor of the mortgagee against the mortgagor and his consignee, : 


notwithstanding the mortgage stipulated that on or before the law 

day the goods were to be shipped by the mortgagor, who retained 

possession, to a factor of his own selection, who was to sell them for 

the benefit of the mortgagee, if they appropriate them to their own 

use, by sale or otherwise, before or after the law day.—Jones, Adm’r, 

OOS chased) UCN OSC ESL o ROAR GET EOI CO CE RIE ETI Sonacee 109 
2. Damages, ascertainment of after judgment nil dicit ; what evidence inad- 

missible—In ascertaining the damages to which the plaintiff is en- 

titled, after judgment by default or nil dicit in trover, evidence which 

can only mitigate the damages by subverting the judgment, is inad- 

REPT “UATE Ue PV MIBOMB cc aie\e(s'aid:o wise alera%s 0, e/eteresaieie.e'p ots aisle Oralalaseiete 638 i 
3. Conversion of goods ; when may be deemed to be of best quality.—When 

the quality of the goods converted is not shown, they may be assumed 

to have been of the best quality.——S. C. 





VARIANCE. 


1. What is not, in suit on attachment bond.—In a suit for damages 
brought on attachment bond, the record of the proceedings in the 
attachment suit is not inadmissible on the ground of variance, be- 
cause the defendant is sued as James Olive, and the record shows 
that the bond was signed by James A. Olive. A man can not have 
two christian names in law.——Adams v. Olive......... ccc cece eee 551 


VENDOR AND PURCHASER. 


1. Contract for sale of land; to what vendor's lien attaches.—A contract 
for the sale of lands in this State, to be paid for partly in money and 
partly in bales of cotton, is such a sale as secures to the vendor all 
the rights incident to a vendor's lien, upon a failure to deliver the 
cotton at the time agreed on, and such lien may be enforced by bill 
i Seer rerr se weer yer cre rer err rr Ty 252 
2. Vendor's lien; what constitutes.—Where land is appropriated to the 
payment of a debt, by authority given to the creditor to sell it for 
that purpose, the note of the vendee payable to such creditor, in pur- 
suance of the agreement, carries with it the vendor’s lien.—Roper v. 


3. Same.—If a vendee who has not paid the purchase-money, sell the 
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land, requiring his purchaser to satisfy such outstanding liability, 
and it is done by the substitution of the purchaser’s note, the vend- 
or’s lien accompanies the note as a transfer of the right to receive the 
purchase-money, to the exclusion of a balance due to such vendee; 
especially when the original creditor only consents to the arrange- 
ment on that condition.—S. C. 

4. Same; who entitled to enforce vendor's lien.—If one, to whom the orig- 
inal creditor has assigned the note of the last purchaser, buys the 
land from him in consideration of it, the vendor of the purchaser 
may, by paying the note, have a decree for the sale of the land in 
satisfaction of a balance due him.—S. C. 

Vendor's lien; when exists, and by whom may be enforced.—A vendor 
who sells real estate and takes a promissory note for the payment of 
the purchase-money, and gives the vendee a bond for titles when the 
note is paid, has a lien on such real estate to secure the payment of 
the note, and if the vendor endorses the note to a third person the 
lien is transferred to the indorsee, and he may enforce the same in 
equity in his own name.— Edmonds v. Torrence... 2... ..0ee cee eeee 

. Purchaser from one holding bond for title ; chargeable with notice of what. 
A party who buys the estate of such a vendee, and takes an assign- 
ment of the bond for titles, as the evidence of his purchase, is 
charged with notice that the purchase-money is unpaid, and is a lien 
on the estate. He will not be regarded as a bona fide purchaser for 
valuable consideration without notice.—S. C. 


See Exrcutors AND ADMINISTRATORS, 17. 
Fraups, STATUTE OF. 


WITNESS. 


1. Competency of parties; does not destroy jurisdiction of chancery as to 
bills of discovery.—The change in the law of evidence which allows 
parties to the suit to be examined as witnesses, does not take away 
the jurisdiction of chancery to compel a discovery.—Cannon v. 

99 

2. Impeachment ; what can not be matter of.—A witness can not be ques- 
tioned, on cross examination, about a matter not relevant to the issue 
for the purpose of laying a ground to impeach him.— Marz v. Bell, 
Moore & Co 

3. Opinion of witness; what question as to process of arriving at, may be 
properly disallowed.—A witness called without objection, to prove the 
value of the hire of certain slaves in 1863 in lawful money, from facts 
in evidence, and his general knowledge of such matters, after stating 
his estimate, was asked, on cross-examination, how he arrived at his 
opinion. The court sustained an objection to the question, —Held, 
not error, because the question was too indefinite.— Booker v. Ad- 
DE iihGneews se hs odesn Gus sbubwee ss sisbwensio ow eae ane mnnn—n 529 


See Cramamnau Law. 








